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Executive Summary

This report presents the results of an exploratory study of the employee leasing industry. It
begins with a description of the employee leasing industry, its size and characteristics. It then
presents the results of a survey of State Unemployment Insurance (Ul) tax administrators on their
experience with the industry and their response in terms of administrative handling of leasing
companies and taxing and reporting provisions of their laws. It then attempts to determine the
implications of the leasing industry on State Ul trust funds.

The Nature of the Industry

A leased employee is a worker who is essentially rented on a long-term basis from an agency
that is responsible for employing the worker, paying the salary or wages and taxes, and providing

benefits for that employee. An employee leasing company is an organization in the business of

leasing employees to client firms. Under a typical agreement, an employer contracts with a
leasing company and dismisses some or al of its employees. These workers are then hired by the

leasing company and leased back to the original employer, now the client company, on a long-

term basis. The leasing company pays both the employees wages and associated payroll taxes,

including UI. It adso provides the workers with other fringe benefits. This is done for a set fee
(usually a percent of payroll) as stipulated in the leasing contract. The contract can be renewed

any number of times.

Employee leasing had its origins in the differential pension treatment of different classes of
employees, in which one group of employees (generally officers) had a more generous pension
program than other employees. Historically, many small business owners have maintained
pension plans as a way to defer income for themselves and other employees. Participation in
these pension plans was often limited to selected key employees. As these plans were seen as
both discriminating against the non-key employees of the business and as a means of deferring or
avoiding income taxes, the IRS established a set of guidelines in 1942 to require employers to
cover asubstantial portion of their employees under the pension plans.

The most recent legidation governing differential treatment was the Tax Reform Act (TRA) of
1986, Public Law 99-514, which amended the tax shelter feature that allowed employers to offer
pension plans to partners or high-paid employees with greater tax advantages. To qualify under
the safe harbor provision as amended by TRA, leasing companies now are required to offer a
pension plan that provides a 10-percent employer contribution to all employees of the leasing
firm earning $1,000 or more annually.

Since TRA, industry growth has been fueled by increases in employee benefit costs, particularly
health insurance and workers compensation premiums, both of which represent a larger share of
the nonwage labor cost than UI. Thus, while the impetus for employee leasing may lie elsewhere,
the Ul system is being affected as a result of these changes in labor market organization. One of
the financial incentives motivating employers to use employee leasing is the growing importance
of fringe benefits as a component of labor compensation.
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Survey of States

The KRA Corporation (KRA) survey was designed to gain an understanding of how States are
currently dealing with the employee leasing industry and to obtain a more accurate picture of the
impact of employee leasing on State Ul systems. In September 1994, KRA initiated a survey of
State Ul tax administrators that asked questions about definitions of employee leasing, applicable
State laws, effects on the Ul trust fund, industry size and employment, reported industry
classifications, registration requirements, bonding requirements, client firm reporting
requirements, failure rates of leasing companies, experience-rating procedures, and associated
changes in successor rules.

The mail survey was conducted between September 1 and November 1, 1994. Follow-up
telephone calls were made to obtain additional data or clarify responses. Surveys were received
from all 50 States and the District of Columbia.

A common feature of many State employee leasing laws is a definition of the employee leasing
arrangement or employee leasing company. Twenty-five States have such a definition in their
law, with another four States defining employee leasing through regulations. Only 14 States do
not have a working definition or a definition of employee leasing in any legislation, regulation,
or agency policy. Two primary questions underlie most State laws and policies governing the
employee leasing industry: "Who is the employer of leased employees?' and "Who is liable for
unemployment contributions?' To answer these two questions, States have regulated the industry
in avariety of ways.

According to the survey responses, 27 States consider the employee leasing company the
employer of leased employees, while 9 consider the client firm the employer. Of the
remaining 14 respondents, 5 indicated that the employer was whoever maintained
direction and control of the leased employees. Other States require that the leasing
company meet criteria such as the seven-point test to be considered the employer:

Thirty-seven States consider partners/sole proprietors to be owners and therefore not
eligible for Ul benefits. In these cases, the employee leasing company is most likely
serving merely as apayrolling firm for those individuals. Only six States responded that a
partner/sole proprietor is considered an employee of the leasing company, whereas one
considered those individuals employees of the client firm.

The entity considered the employer of corporate officers varies more significantly than
for partners/sole proprietors. Twenty-one States consider corporate officers employees of
the leasing company, and 18 consider them employees of the client firm. Two States
responded that corporate officers are considered owners and are therefore not eligible for
Ul benefits, but two others indicated that corporate officers may be considered in dual
employment.

Because of the unique nature of an employee leasing arrangement, determining liability for Ul
contributions and the appropriate amount of contributions can be difficult. In general, 22 States
hold the employee leasing company liable for contributions, but 10 States consider the client
firm to be liable if contributions are not paid by the leasing company. Nine States consider the
client firm jointly and severally liable for contributions, although five States alow relief from
liability if abond is posted by the leasing company.
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As a means of assessing Ul tax liability, nineteen States reported that they have
registration requirements for employee leasing companies. In some cases, the registration
isthe same as that required of al firms, whereas other States require special registration
or licensing of leasing companies.

Some States require employee leasing companies to submit information in addition to a list of
client firms, such as addresses and SICs of client firms. The most common information collected,
in addition to client lists, is the number of employees leased to client firms. These requirements
can be important to proper reporting of employment by industry in the ES 202 reporting system.
Absent reporting requirements, employee leasing firms may aggregate al their leased employees
in Help Supply Services (SIC 7363) rather than by the industry of their client firms.

Experience rating is a key factor in determining the amount of payroll contributions any
company must pay. In the case of leasing companies, it is not aways clear how the experience of
a leasing company should be computed. Some States consider the experience rate of the client
firm when determining the rate for the leasing company, and others maintain different experience
rates for each of aleasing company's client firms. However, the overwhelming majority of States
(44 of 50 responding) apply a single tax rate to the leasing company based on the overal
experience of the leasing company.

Another consideration in determining both tax liability and the appropriate experience rate is the
predecessor/successor relationship between a client firm and an employee leasing company.
Most States indicated that employee leasing companies may not transfer the experience of client
firms under their State's successorship provisions, whereas some States alow the leasing
company to be the successor to the client firm. A few States commented that the leasing
company is automatically considered the successor to the client firm. Generally, States indicated
that employee leasing companies are treated like any other firm when considering potential
predecessor/successor relationships.

With regard to the number of leased employees, 25 States provided estimates, ranging from 1 to
more than 100,000 leased employees. The average number of leased employees per State is
25,342. Total leased employment in States able to provide estimates was 608,198. The States that
require the submission of client lists account for 46 percent of the total (278,888 leased
employees).

Twenty-nine States were able to provide estimates of the number of employee leasing companies
in their State in 1993. The total estimated number of firms was 2,297. Of the 29 States providing
estimates, 19 require that employee leasing companies register or maintain a license to conduct
business in that State. These 19 States account for only 757 of the 2,297 firms estimated for 1993
(33 percent).

Nineteen States indicated that they record the SICs of leasing company client firms or their
employment in the appropriate SIC. Although leased employment is historically thought to be
found in such employment as medical office staff, legal assistants, or office support, the survey
responses indicate that leased employment is found in a variety of industries. When the survey
asked about the major industry of client firms, the most frequent response (30 respondents) was
the service industry.
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However, within the service industry, responses varied from Hotels and Motels (SIC 7011) to
Genera Automotive Repair Shops (SIC 7538) to Public Relations Services (SIC 8743). Other
common responses of industries of client firms were manufacturing, transportation, and retail
trade.

Trust Fund Effects

The third purpose of this study was to estimate the effects the employee leasing industry has on
State Ul trust funds. These effects are measured using wage-record data from four States to
identify firms engaged in employee leasing and their client firms. Using State Ul tax rate data,
we were then able to analyze the differences in tax rates between the identified leasing and client
firms.

Selection of the four States for obtaining detailed wage and administrative data was essentially
judgmental and opportunistic. Maryland was selected because we already had access to all of its
wage-record data. Therefore, we could test our proposed procedures on this State before
approaching other States. Maryland also has voluntary registration for leasing firms and provided
an opportunity to test the extent to which we could identify these firms. Florida has extensive
experience with the employee leasing industry and has passed a licensing law for employee
leasing firms. Oklahoma is concerned about employee leasing, particularly the interstate aspects.
Texas also expressed concern about the employee leasing industry, and the Texas Department of
Licensing and Regulation maintains a licensing list of employee leasing firms.

One of the greatest difficulties in measuring the effect the employee leasing industry has had on
State Ul trust funds has been in identifying the employee leasing firms. In this study we address
some of the difficulties of identifying employee leasing firms by developing an algorithm that
uses State Ul wage records to identify firms engaged in employee leasing.

Using all of the Ul wage records collected from every employer, it is possible to examine an
individual's employment and earnings history. It is arelatively straightforward matter to track an
individual's SSN either forward or backward through time to discover from which employers that
individual received wages for each year and quarter. It is the ability to track individuals from one
employer to the next that makes it possible to use Ul wage records to identify employee leasing
firms and their client firms.

The number of leasing firms identified by the algorithm varied across the States. In Florida, 101
firms were identified as being engaged in leasing. Texas had the second largest number of
identified leasing firms with 93. In Oklahoma, only 18 firms were identified by the criteria as
being leasing firms. Finaly, Maryland had only 15. The differences in the number of leasing
firms are due to the size of the States (in the first quarter of 1994, both Texas and Florida had
over 300,000 employers, while Oklahoma had 65,000); the industry mix prevaent in the States
and the age of the leasing industry in the State.

As expected, most of the identified leasing firms were large. The mean employment levels for
the leasing firms for the first quarter of 1994 for all four States were more than 600 employees.
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Oklahoma had the smallest leasing firm mean employment, 636 employees. Also, more than
three-quarters of all of the leasing firms in al three States had more than 100 employees in the
first quarter of 1994; and in Florida and Texas, more than 60 percent of the identified leasing
firms had more than 500 employees in the first quarter of 1994.

The number of identified client firms for each identified leasing firm aso varied across the
States. The mean number of client firms per identified leasing firm in Oklahoma was
approximately five, the lowest of the three States for which the number of separable clients could
be identified. Identified leasing firms in Texas had 13.5 clients on average, while the identified
leasing firms in Florida had dightly more than 23 clients.

The algorithm identified more leasing firms in Florida than in Texas, and it identified more total
client firms in Florida than in Texas. In Florida, 2,350 client firms were identified; in Texas,
1,999 client firms were identified. In Oklahoma, with its much smaller employer and identified
leasing firm base, 93 firms were identified as client firms.

The most common two-digit SIC code of identified client firms in Florida was 17 (Specia Trade
Contractors), in Texas it was 73 (Business Services), and in Oklahoma it was 50 (Wholesale
Trade Durable Goods). In al three States, the two-digit SIC codes of 80 (Health Services), 73,
and 65 (Real Estate) accounted for more than 5 percent of the identified client firms SIC codes.
In addition, the two-digit SIC codes of 17 and 50 were also relatively common among al three
States 19 identified client firms.

When weighted by the number of employees involved in the leasing occurrence, the mean tax
rates for the leasing firms in all three States were lower than the average tax rates for their client
firms. The weighted mean tax rates of the leasing firms in both Texas and Florida were
approximately 0.40 percent lower than those of their clients (19 and 26 percent reductions,
respectively). In Oklahoma the leasing firms weighted mean tax rate was 0.11 percent lower
than their clients (a 6-percent reduction).

Given that we identified only 747 changeovers in Oklahoma, the fact that the trust fund loss
estimate is small ($8,700) is not surprising. At the other end of the spectrum, the estimates for
the State of Texas, with 87,000 changeovers, runs to $3.2 million. Florida, with 39,800
changeovers has an estimated trust fund loss of over one million dollars. Put in perspective,
using 1992 taxable wages as the base, the largest loss, in Texas, amounted to six tenths of a
percent of the taxable wages. Thus, it would reduce the average tax rate by that amount. For
Florida, it amounts to three tenths of one percent. In Oklahoma, given the small size of the
leasing industry, the effect is infinitesmal.

Using data from Florida, we examined the potentia for tax rate manipulation by the leasing
firms. This involved: establishing a low rate for the firm prior to leasing occurrences; and,
shifting employment if the firm has an increase in its experience rated tax rate. We found that
only 27 percent of the identified leasing firms in Florida had a beginning tax rate of 2.7 percent
at the time of their first leasing occurrence. We aso found that 33 out of the 101 identified

! For this study, employment was calcul ated as the number of wage records for a given employer. Although
this employment figure may overstate the exact number of employees on a given day, it provides a consistent
method of determining employment across firms.
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leasing firms experienced a substantial increase in employment in the year after their tax rate
declined. Finally, most of the 10 identified leasing firms that went inactive in 1994 or 1995
experienced increases in their tax rates in prior years.

We also attempted to look at the relationship between taxes paid and benefits charged for
identified leasing companies and their client firms in Florida and Oklahoma. For this analysis we
used the ratio of aggregate taxes paid to benefits charged for leasing companies and their client
firms. Although it would appear that the ratio of taxes to benefits was higher for the leasing
companies from 1990-1994, we conclude that using the aggregate taxes and benefits is
inadequate to measure leasing company effects on State Ul trust funds relative to their client
firms.
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Chapter 1

Introduction

This report presents the results of an exploratory study of the employee leasing industry. It
begins with a description of the employee leasing industry, its size and characteristics. It then
presents the results of a survey of State Unemployment Insurance (Ul) tax administrators on their
experience with the industry and their response in terms of administrative handling of leasing
companies and taxing and reporting provisions of their laws. It then attempts to determine the
implications of the leasing industry on State Ul trust funds. Finaly, it provides a summary of
findings and recommendations for States in accommodating employee leasing for administrative
and taxing purposes.

1.1 Whatis Employee Leasing?

A leased employee is a worker who is essentialy rented on a long-term basis from an agency
that is responsible for employing the worker, paying the salary or wages and taxes, and providing

benefits for that employee. An employee leasing company is an organization in the business of

leasing employees to client firms. Under a typical agreement, an employer contracts with a
leasing company and dismisses some or all of its employees. These workers are then hired by the

leasing company and leased back to the original employer, now the client company, on a long-

term basis. The leasing company pays both the employees wages and associated payroll taxes,

including Ul. It aso provides the workers with other fringe benefits. This is done for a set fee
(usually a percent of payroll) as stipulated in the leasing contract. The contract can be renewed

any number of times.

1.2 Purpose of Study

The growth of employee leasing is a recent phenomenon that has attracted the attention of State
and Federal officials. Although employee leasing firms claim to provide numerous benefits for

their client firms, government officials have expressed concern that the industry may have a
negative impact on certain government programs. However, because of the industry's recent

expansion, no comprehensive studies have been done on employee leasing. The purpose of this

study is to provide a review of the available data and literature on employee leasing, insight on
the industry's effect on State Ul systems based on a survey of State Ul tax administrators, and

analysis of State administrative and tax records to test the effects of employee leasing on State
Ul systems.

1.2.1 Assess Industry Size, Growth, and Characteristics

Because this study was concerned with the present and future implications of the
employee leasing industry on the Ul program, information about the size of the industry
and State efforts to regulate the industry also were necessary. The first objective was to
review available data on the industry and assemble estimates of the size of the industry.
Contact with State government officials and existing surveys provided insight into the
efforts that have been made to regulate the leasing industry.
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The second major research objective of this study was to estimate the size of the industry,
both nationally and by State. Although a consensus exists that the industry has grown
considerably during the last 10 years, it is difficult to obtain reliable national estimates of the
industry's size because data collected on the national level aggregates data on employee
leasing firms with data on other types of temporary help firms. Alternative data sources, on
the other hand, were either incomplete or unreliable.

To obtain more reliable estimates on industry size, four data sources were used. First, the
study reviewed available data sources and the difficulties encountered in trying to obtain
estimates on the size of the employee leasing industry when using these sources. The project
then assembled estimates of the size of the employee leasing industry, as well as of industry
employment. Data on the characteristics of employee leasing firms were also collected.

1.2.2 Determine State Legislative and Administrative Responses

The third major research objective of this study was to determine the State legislative and
administrative responses to the growth of the employee leasing industry. To accomplish this
objective, a survey of State Ul tax administrators was undertaken. A number of informal
studies have previously been done by various State Ul tax offices and the Interstate
Conference of Employment Security Administrators (ICESA). The survey undertaken for
this study both updates data obtained in previous studies and provides additional data on
State legidative and administrative initiatives.

Three tasks were undertaken to accomplish this objective. First, the study reviewed previous
surveys on State responses to employee leasing. This involved contacting relevant
government officials and researchers to obtain copies of previous surveys and reviewing the
surveys. Second, a new survey was prepared and mailed to all State Ul tax administrators.
Third, the results were tabulated and compared with the findings of earlier surveysto analyze
what strategies, if any, State Ul agencies have pursued to regulate and monitor the growth of
the industry and how these strategies have changed over time.

1.2.3 Evaluate the Impact on State Ul Trust Funds

The fourth major research objective of the study was to evaluate the impact of the employee
leasing industry on State Ul funds. Considerable concern has been raised that employee
leasing has had an adverse effect on State Ul trust funds. In particular, there is concern about
the following issues:

Aggregation- Shifting payroll reporting from the client employer to the leasing
company can result in severa problems. First, State trust funds may lose revenue
if employee leasing reduces employee turnover. Each firm that an employee
works for in a given calendar year must pay payroll taxes on the worker's wages
up to a taxable maximum; however, if workers who previously had worked for
more than one employer are employed only by an employee leasing company
during the year, this tax collection may be reduced. Taxes will be reduced even if
the employee works for two or more client firms during the course of the year.
Second, aggregation into the employee leasing company may result in apparent
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changes in reported industry employment, such as the decline in manufacturing
and the rapid rise in employment services. *

Reduced Experience-Rating- Shifting employees from a client firm with a high
experience-rated tax rate to the tax rate of the employee leasing firm (a
professional services firm) may have a negative effect on payroll tax revenues if
the tax rate of the leasing firm is lower than that of the client firm and does not
accurately reflect the client firm's layoff experience.

Tax Rate Manipulation- Employee leasing companies may shift employees
through successive corporate entities to avoid paying increases in Ul payroll taxes
when their tax rates increase as the result of the experience-rating system in the
State.

Bankruptcy- Financial falure of the employee leasing company may leave
outstanding delinquent payroll taxes. It also may mean that any future claims by
employees of the leasing company will become ineffective charges.

To assess the impact of employee leasing on the Ul system, the project conducted several
indepth, State-level analyses. Several States were targeted for indepth data collection and
analysis. Tax rates (and benefit-tax ratios) of firms with groups of leased employees were
compared with tax rates (and benefit-tax ratios) of the client firms to assess whether these
rates (and ratios) increase or decrease under employee leasing.

L “Where Are the Jobs?’ The Wall Street Journal, October 19, 1993, p. A-1.
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Chapter 2

Literature Review

This chapter provides background on the rise and growth of the employee leasing industry as
well as early responses to the increased presence of the industry within the contingent worker
segment of the labor force.

2.1 Historical Origins of Employee Leasing

Employee leasing had its origins in the differentia pension treatment of different classes of
employees, in which one group of employees (generally officers) had a more generous pension
program than other employees. Because the higher pretax contribution to the pension fund
represents tax avoidance, the Internal Revenue Service (IRS) generally requires that all
"employees' be eligible for the same pension plan. If, however, one group of workers could be
considered employees of the firm and another group employees of the leasing company, this
could accomplish the same end.

2.1.1 Pre-1982

The first leasing firm was said to have opened in Californiain 1972, athough others cite the
leasing of Pinkerton security guards in the 19th century as the origins of employee leasing.
Although its origins may be disputed, the growth in employee leasing is consistently linked
to employee pensions.

Historically, many small business owners have maintained pension plans as a way to defer
income for themselves and other employees. Participation in these pension plans was often
limited to selected key employees. As these plans were seen as both discriminating against
the nonkey employees of the business and as a means of deferring or avoiding income taxes,
the IRS established a set of guidelines in 1982 to require employers to cover a substantial
portion of their employees under the pension plans.

Many methods were used by employers to avoid the antidiscrimination laws. For example,
some small business owners instituted lengthy vesting schedules in order to exclude all but
long-term employees from becoming vested in their pension plan. Another tactic undertaken
by small employers was to separate employment of highly compensated employees from that
of the rest of the firm. One way that this was accomplished was by firing the firm's rank-and-
file employees and then leasing them back from aleasing firm.

In order to stem these abuses, Congress passed the Employee Retirement Income Security
Act (ERISA) in 1974 Public Law 93-406. ERISA instituted the test of common control.
Under this test, if two organizations had substantial common ownership, then the employees
of both organizations were to be treated as if they were employed by one employer. In the

"Howard Potter. "Getting a New Lease," Management Review." April 1989, p. 30.
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case of leasing companies, however, if the common control test was not violated, the leasing
company was considered the employer for pension purposes.

2.1.2 The Tax Equity and Fiscal Responsibility Act of 1982

The next major piece of legidlation to try to deal with employee leasing was the Tax Equity
and Fiscal Responsibility Act (TEFRA) of 1982, Public Law 97-248. TEFRA was the first
piece of Federal legidation that specifically referenced leased employees. It stated that
employers, partners, or other high-paid employees of a company could not be provided a
different pension plan than other employees and further clarified that leased employees were
to be treated as employees of the client company unless safe harbor provisions were met.

TEFRA's safe harbor provisions? provided an escape route for employers desiring different
pension plans. This section stated that leased employees are not subject to the same pension
rules if the leased employee is covered by a plan maintained by the leasing organization that
allows for immediate participation, full and immediate vesting, and employer contributions
of at least 7.5 percent of the employee's salary. By meeting the provisions of the safe harbor
section, employers could turn their employees over to a leasing company and provide
pension plans with larger tax advantages to partners and other high-paid employees. These
pension tax advantages, coupled with the savings in personnel management costs, proved to
be very attractive and are often attributed with the growth of the employee leasing industry
from only 5 firms® with fewer than 5,000 employees prior to the enactment of TEFRA® to an
industry where 75,000 people worked under leasing arrangements in 1985.°

2.1.3 The Tax Reform Act of 1986

The Tax Reform Act (TRA) of 1986, Public Law 99-514, amended this tax shelter feature
that allowed employers to offer pension plans to partners or high-paid employees with
greater tax advantages. To qualify under the safe harbor provision as amended by TRA,
leasing companies now are required to offer a pension plan that provides a 10-percent
employer contribution to all employees of the leasing firm earning $1,000 or more annually.

Additionally, IRC8414(n)(5)(A) states that the safe harbor provisions do not apply if leased
employees constitute more than 20 percent of the recipient's nonhighly compensated
workforce.®

2|RCE§ 414 (n)(5).

3James R. Redeker and James O. Castagnera. "The Legal Nightmares of Employee Leasing." Personnel
Journal . February 1985, pp. 58-62.

“Thomas A. Ulrich and Charles J. Hollon. Business; October to December 1988, p.44.

® Kenneth Traynor and James G. Pesek. "Implications of Employee Leasing for Small Business," Journal of
Small Business Management: October 1987, p. 10.

®Nonhighly compensated employee is defined
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The changes enacted by TRA have virtualy curtailed the use of safe harbor provisions to
achieve the tax advantages previously associated with employee leasing. The leasing
industry, however, continues to grow.

2.2 Reasons for Continued Growth of the Employee Leasing Industry

Since TRA, industry growth has been fueled by increases in employee benefit costs, particularly
health insurance and workers' compensation premiums, both of which represent a larger share of
the nonwage labor cost than Ul. Thus, it should be kept in mind that the impetus for employee
leasing may lie elsewhere, but the Ul system is being affected as a result of these changes in
labor market organization.

2.2.1 The Growth of Fringe Benefits

One of the financial incentives motivating employers to use employee leasing is the growing
importance of fringe benefits as a component of labor compensation. This trend is apparent
in data from the National Income Accounts (NIA) and in data from the Employment Cost
Index (ECI) survey. In the NIA data, fringe benefits (employer contributions for social
insurance and other non-labor compensation) grew from 5.0 percent of employee
compensation in the year 1950 to 17.3 percent in 1992.

The ECI, an establishment-occupation based survey, has tracked wage and fringe benefit
growth among private nonfarm employers since 1980. Fringe benefit costs grew faster than
wages in every year between 1980 and 1992 except 1985. Over these 13 years, the annual
average growth rates were 5.2 percent for wages and salaries and 6.6 percent for fringe
benefits a 27-percent higher growth rate for fringe benefits. From 1993 to 1995, fringe
benefits as a percent of total compensation declined by 1 percent to 28.4 percent of total
compensation.

Within the detailed categories of fringe benefit costs, the employer costs of both Federal and
State Ul payroll taxes are identified. Combined, these Ul taxes decreased from 1.1 percent of
total compensation in March 1987 to 0.9 percent in March 1995. Thus, Ul payroll taxes have
not been growing as a share of employee compensation among private industry employers.

Exhibit 2-1 indicates that the six categories of fringe benefits representing the largest costs to
employers in March 1995 were (in descending order) health insurance (6.2 percent), Social
Security taxes (6.0 percent), vacation pay (3.1 percent), pensions and workers' compensation
(each 2.3 percent), and holiday pay (2.2 percent). Combined Federa and State Ul taxes
among private industry employers (0.9 percent) were similar in magnitude to nonproduction
bonuses (1.3 percent), premium (mainly overtime) pay (1.1 percent), and sick leave (0.8
percent).
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Exhibit 2-1
Unemployment Insurance Service
Department of Labor

Employer Costs Per Hour Worked
for Employee Compensation and Costs
as a Percent of Total Compensation,
Private Industry, March 1995

. Total 1-99
Cgrgr?]er;snaglr(])tn Private Workers 100 workers or more
P Cost Percent Cost Percent Cost Percent
Total compensation $17.10 100.00% $14.58 | 100.00% | $19.44 | 100.00%
Wages and salaries 12.25 71.6 10.81 74.1 13.58 69.9
Total benefits 4.85 28.4 3.77 25.9 5.85 30.1
Paid leave 1.09 6.4 0.77 5.3 1.36 7.2
Vacations 0.54 3.1 0.37 25 0.69 3.6
Holidays 0.37 2.2 0.27 1.9 0.47 24
Sick leave 0.14 0.8 0.1 0.7 0.17 0.9
Other leave 0.05 0.3 0.03 0.2 0.06 0.3
Supplemental pay 0.47 2.8 0.35 24 0.58 3
Premium pay 0.19 11 0.12 0.9 0.25 13
Shift pay 0.05 0.3 * * 0.1 0.5
Nonproduction bonuses 0.23 13 0.22 15 0.24 12
Insurance 1.15 6.7 0.82 5.7 1.45 75
Life 0.04 0.3 0.03 0.2 0.05 0.3
Health 1.06 6.2 0.77 5.3 1.34 6.9
Sickness and accident 0.04 0.3 0.03 0.2 0.06 0.3
Retirement and savings 0.52 3 0.33 2.3 0.69 35
Pensions 0.39 2.3 0.25 1.7 0.51 2.6
Savings and thrift 0.13 0.7 0.08 0.6 0.17 0.9
Legally required 1.59 9.3 1.48 10.2 1.69 8.7
Social Security 1.02 6 0.91 6.2 1.13 5.8
Federal unemployment 0.03 0.2 0.03 0.2 0.03 0.2
State unemployment 0.12 0.7 0.12 0.8 0.12 0.6
Worker's compensation 0.39 2.3 0.42 2.8 0.37 1.9
Other benefits 0.03 0.2 * * 0.05 0.3

*Cost per hour worked is $0.01 or less.

SOURCE: Bureau of Labor Statistics. Employer Cost Indexes and Levels, 1975-95. October 1995,
Bulletin 2466, Table 18.
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For small employers (those with 1 to 99 employees in published ECI tabulations), the legally
required payments represent a larger share of total compensation: 10.1 percent in March 1995
compared to the all-employer average of 9.3 percent. The higher percentage for small
employers is probably due to their below-average wages (coupled with a fixed tax base for
Ul and Socia Security taxes) as well as higher average rates for workers compensation.
Health insurance costs are actualy a below-average percentage of payroll for small
employers, but the explanation here is undoubtedly that many do not provide any health
insurance. Among those who provide it, health insurance is an above-average share of
employer costs. Unfortunately, this cannot be discerned from the survey results.

From the preceding, it is apparent that fringe benefits have come to constitute a very large
component of employer labor costs. Fringe benefit costs as a whole have been growing more
rapidly than wages and salaries. A sizable share of fringe benefit costs are mandated payroll
taxes. These taxes are more important in the cost structure of small employers than other
employers. Finally, Ul taxes represent only a modest share of fringe benefit costs. Hedlth
insurance and workers compensation premiums represent a larger share of nonwage labor
costs than Ul. However, although the impetus for employee leasing may lie elsewhere, the Ul
system is being affected as aresult of these changes in labor market organization.

2.2.2 Growth of Nonstandard Employment

Leased employees traditionally have been considered within the larger category of contingent
workers, a group that is broadly defined by employment arrangements that differ from
regular full-time, permanent, wage-and-salary positions.” Corporate downsizing and worker
dislocation have increased the use of nontraditional employment arrangements. Workers who
usualy fall into this category include part-time, temporary, and contract employees; those
who are self-employed; workers from the business services sector; and leased employees®.
Based on a supplement to the February 1995 Current Population Survey (CPS) questionnaire,
there were 6.034 million contingent workers under the definition that would include leased
employees out of a total workforce of 123 million workers over the age of 16.° Leased
employees, however, should be considered a unique subset of contingent workers: they
usualy have full-time postions, are more likely to have long-term employment
arrangements, and receive higher wages and more complete benefits than other contingent
workers. Measured differently, an estimated 652,000 workers in the CPS supplement were

"Richard S. Belous. The Contingent Economy: The Growth of the Temporary, Part-time and Subcontracted
Workforce.National Planning Association, Washington, D.C. 1989.

8U.S. Congress. Senate. Committee on Labor and Human Resources. Subcommittee on Labor. Hearing on
Toward a Disposable Workforce: The Increasing Use of "Contingent Labor." 103d Cong.,1st sess.,1993.S.Hrg.103-
620.

°U.S. Bureau of Labor Statistics. Contingent and Alternative Employment Arrangements, Report No. 900,
USDL 95-318, August 1995, Table 1.
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provided by contract firms.X° For a number of reasons, this may be expected to be both an
overestimate and underestimate of |eased workers.

2.3 Public and Private Responses to Industry Growth

2.3.1 County Business Patterns

Leasing firms were classified in Standard Industrial Classification (SIC) 7369 (Personnel
Services, Not Elsewhere Classified) in County Business Patterns (CBP) data under the
1972 industria classification system. ' In March 1979, this industry had 450
establishments and 47,285 workers. The number of workers dropped from 45,137 in 1982
to 31,359 in 1983, and the number of establishments decreased from 438 to 383,
presumably the result of changing ERISA regulations governing safe harbor leasing
under TEFRA.

After 1983, the number of employees again grew and reached 45,122 in 1987, the last
year firms were classified under 1972 SIC codes. This estimate is lower than suggested
by the tone of public discussions about employee leasing from the early to mid-1980's.
These low national totals in CBP data could be partially due to the misclassification of
some leasing companies into SIC 7362 (Temporary Help Services). During the 1979 to
1987 period, average employment of establishments in SIC 7369 (Personnel Services,
Not Elsewhere Classified) remained in the 105,000 to 115,000 range.

After 1987, leasing firms were reported along with temporary help agencies within SIC
7363 of the revised SIC system. SIC 7363 (Help Supply Services) had 1,075,730 workers
in 1988, compared to 800,227 for the temporary help industry alone in 1987. Although it
is not known what percentage of the additional 275,503 employees worked for employee
leasing firms, it is possible to estimate the proportion based on data on the growth of
temporary workers. Temporary help employment grew by more than 100,000 in the 3
years prior to 1987. Thus, it seems likely that more than half of the 275,503 increment
from 1987 to 1988 is due to growth in temporary help employment.

The combined SIC 7363 (Help Supply Services) has continued to show employment
growth since 1988. By 1990, the latest year of available CBP data covering all States, the
national total was 1,210,312.

2.3.2 ES 202

A recent estimate of employment available using the Employment Service (ES) 202 data
is for employment during 1994. During this period, 23,531 Help Supply Firms (SIC
7363) reported activity. They reported aggregate employment of approximately 2 million

O1hid., Table 5.

Mt is more accurate to state that most leasing firms are classified in this four-digit industry. When 1972
SICswerefirst assigned in the early 1970s, there were no leasing firms. When leasing came into existence, the firms
were encouraged to report in SIC 7369, but many may have reported in SIC 7362 along with Temporary Help
agencies.
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workers. BLS currently has a project underway to distinguish temporary help agencies
from Employee Leasing firms within SIC 7363 (Help Supply Services). The BLS project
had separated most of the reporting units into the two categories by late November 1993.
In June 1992, there were 20,408 reporting units in SIC 7363. The breakdown by type of
firm was as follows. 2,006 leasing companies, 11,332 temporary help firms, 6,922 not yet
classified, and 148 not leasing companies or temporary help firms. The latter are
apparently reporting units with inappropriate industrial classifications. The associated
employment counts were as follows: 1,469,559 total, 188,593 leased employees,
1,024,753 temporary help employees, 238,882 not classified, and 17,331 employees in
firms not classified appropriately. Thus, of the workers classified as either leased or
temporary help, leased employees made up 15.5 percent of the total (188,593 of
1,213,346).

The ES 202 reporting system adopted the 1987 SIC codes in 1988. Therefore employees
in leasing firms are classified in SIC 7369 prior to 1988 and in SIC 7363 from 1988 to the
present. A tabulation of ES 202 data showed that in March 1987 (under 1972 SIC codes),
there were 879,220 workers in Temporary Help Services and 71,329 in Personnel Supply
Services, Not Elsewhere Classified (SIC 7369). This count in SIC 7369 exceeds by 58
percent the corresponding count in CBP data.

Under current SIC codes, total employment in SIC 7363 was 1,065,919 in March 1988.
This combined total for the temporary help and leased employment classification had
grown to 1,293,091 by March 1992. For March 1990, where nationa totals can be
compared with CBP data, the two data sources showed very similar employment totals:
1,247,432 in ES 202 data and 1,210,312 in CBP data, a difference of 3.0 percent.

The ES 202 reporting system requests that employee leasing firms report employment in
each of its client firms using a Multiple Worksite Report form, as well as total
employment and central office employment. Compliance with this requirement is spotty.
Another outcome expected from the BLS project mentioned above is to generate
estimates of the number of leasing firms and the associated employment that is reported
solely in SIC 7363 (Help Supply Services).

2.3.3 Leasing Company Registration Lists

In States that have special registration requirements for leasing companies (for example,
Florida), the universe of actual and potential leasing companies among active employers
is known, making the problem of identifying employee leasing firms and employees
greatly smplified. Unfortunately, not al States compile these lists. This makes it
impossible to generate reliable national estimates based only on this source of data.

As aresult of the inability to produce reliable estimates of the size and characteristics of
the employee leasing industry, one of the objectives of this study was to attempt to do
this utilizing a survey of State Ul Agencies. The results of this survey are provided in the
next section of this report.
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Chapter 3

Survey of State Unemployment Insurance Agencies

Only two other surveys have been conducted on the topic of employee leasing. In 1989, the State
of Louisiana conducted an informal survey of States to determine the extent to which employee
leasing is permissible within States and sought applicable State laws. In 1990, the Interstate
Conference of Employment Security Administrators (ICESA) surveyed the States and obtained
information about State laws governing employee leasing and problems encountered with the
leasing industry. However, neither survey produced definitive information because of low
response rates and other methodological issues.

The KRA Corporation (KRA) survey was designed to gain an understanding of how States are
currently dealing with the employee leasing industry and to obtain a more accurate picture of the
impact of employee leasing on State Ul systems. In September 1994, KRA initiated a survey of
State Ul tax administrators that asked questions about definitions of employee leasing, applicable
State laws, effects on the Ul trust fund, industry size and employment, reported industry
classifications, registration requirements, bonding requirements, client firm reporting
requirements, failure rates of leasing companies, experience-rating procedures, and associated
changes in successor rules. The survey instrument is found in Appendix A.

The mail survey was conducted between September 1 and November 1, 1994. Follow-up
telephone calls were made to obtain additional data or clarify responses. Surveys were received
from all 50 States and the District of Columbia. Data cleaning and database construction were
completed as surveys were received, and data analysis was conducted during January 1995. The
remaining sections of this chapter present the data collected through the survey.

3.1 State Statutes on Employee Leasing

As more States have experience with the employee leasing industry, the number of States with
legidlation governing the industry has increased. The ICESA survey of 1990 indicated that 13
States had laws governing coverage of employee leasing companies, with another 17 States
having arule or policy governing employee leasing. The results of the KRA survey show that 25
States now have laws governing the operation of employee leasing companies, and 35 States
have at least a working definition of employee leasing or a definition in legidation, regulation, or
agency policy. Appendix B contains a State-by-State summary of laws and regulations pertaining
to employee leasing. This information was obtained through the survey and supplemented by a
review of State Ul laws. Citations of workers compensation laws and regulations may be
incomplete.

3.1.1 Reasons for and Effects of Employee Leasing Legislation

Responses to the survey question on the reasons for enacting employee leasing legislation
varied. Some States reported that legislation was passed in reaction to problems encountered
and concerns about abuse, whereas others reported that legislation was precautionary and
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intended to avoid problems encountered in other States. Other reasons given for the passage
of State legidation were the following:

To support agency rulings, such as the determination of who the employer is.
To regulate such issues as tax liability and experience rating.
To clarify the rights and responsibilities of client firms.

To clarify the rights and responsibilities of leasing companies. (In some States,
legislation was encouraged by the leasing industry.)

Given the different reasons for employee leasing legisation and the fact that the growth of
the leasing industry has been fueled by increases in employee benefit costs, it is not
surprising that State laws addressing employee leasing are found in various sections of State
statutes. Some are contained within the Ul section of the statutes, whereas others exist in the
general business regulation, taxation, or workers compensation sections. This inconsistency
contributes to the variation in the provisions of the laws and also leads to situations where,
for purposes of Ul, no provisions exist, but for workers compensation, extensive guidelines
are contained in legidation.

The varying reasons for enacting legidation also contribute to varying effects. Fifteen
respondents indicated that legidation increased regulation of the industry; however, only one
respondent reported slowed industry growth or a reduction of industry size due to legidation.
Eleven respondents indicated that the legidation resulted in increased reporting requirements,
in some cases due to a provision in the law that requires employee leasing companies to
provide additional data or lists of client firms. Nine respondents reported an increase in
financial entry requirements that are often associated with licensing fees or bonding
requirements. When asked about the effect of legidation, the most common response was
that it was too early to tell. Many State statutes were passed in the late 1980's or early 1990's,
and, States have not had adequate time to assess the effects of the legidation.

3.2 Defining Employee Leasing

A common feature of many State employee leasing laws is a definition of the employee leasing
arrangement or employee leasing company. Twenty-five States have such a definition in their
law, with another four States defining employee leasing through regulations. Only 14 States do
not have a working definition or a definition of employee leasing in any legislation, regulation,
or agency policy. State definitions are contained in Appendix C.

3.2.1 Provisions Contained in Definitions

The determination of the employing unit is a common provision in State definitions. Some
States consider the employee leasing company the employer under al circumstances, but
others consider the leasing company the employer of leased employees only if the firm meets
certain criteria. Other provisions contained in legislated definitions include the requirement
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that a leasing company maintain "direction and control” to be considered the employer of
leased employees. Further discussion of determining the employer of leased employees is
contained in Section 3.3.1.

State definitions utilize a variety of criteria to distinguish employee leasing from other types
of firms or employment relationships. Twelve States specify that to be an employee leasing
arrangement, staff placement must be ongoing or long-term in nature (although only one
State specifies the period that meets the ongoing or long-term requirement). Other criteria
used to distinguish employee leasing from other types of firms include the receipt of a fee
(seven States) and requirements that the lease arrangement cover all or a significant portion
of aclient firm's staff (three States).

3.2.2 Distinquishing Between Employee Leasing and Temporary Help Firms

One purpose of legidated definitions is to distinguish employee leasing from temporary help
firms. Distinguishing between employee leasing and temporary help firms is no small matter.
First, both are included in SIC 7363 Help Supply Services. Further, employee leasing firms
may aso provide temporary help (and vice versa). BLS is trying to encourage different
reporting standards for employee leasing and temporary help firms, with temporary help
firms reporting al of their employment in SIC 7363 and employee leasing firms reporting
their leased employees according to the SIC of their client firms.

The extent to which States attempt to distinguish between employee leasing and temporary
help firms varies. Five States do not attempt to distinguish between the two types of firms or
use a single definition for both. In addition to (or in place of) legislated definitions, States use
other characteristics to distinguish between leasing and temporary help firms. Thirty States
indicated they have discussions with leasing company managers to determine the type of
business being conducted. Another common distinguishing characteristic is the word
"leasing” in the firm's name (18 States). Other ways State staff distinguish employee leasing
from temporary help firms is by requiring specia licensing of leasing companies, by
assessing the length of placements made by the firm, and by legidative registration
requirements for leasing companies.

3.3 Other Regulation of the Industry

Two primary questions underlie most State laws and policies governing the employee leasing
industry: "Who is the employer of leased employees?' and "Who is liable for unemployment
contributions?' To answer these two questions, States have regulated the industry in a variety of
ways. The methods for determining the employer of leased employees and regulation of the
industry including registration requirements, bonding, reporting requirements, experience rating
procedures, and successorship determination are discussed below.

!BLS currently has a project underway to try to distinguish between employee leasing and temporary help
firmsin its ES 202 data, with employee leasing firms being requested to file Multiple Worksite Reports.
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3.3.1 Determining Employer Status

Determining the employer or the employing unit is a key factor in understanding who is
responsible for reporting and making contributions as required by the Ul system.
Historically, considerations such as who maintains "direction and control” of the employees,
who has the right to hire and fire, and who pays the employee have led to determinations of
who is the employer. Many of the same factors are considered when determining whether the
employee leasing company or the client firm is the employer of leased employees. However,
because of the nature of employee leasing, determining who has direction and control or the
authority to hire and fire is often difficult.

3.3.1.1 Methods for Determining Employer Status

According to the survey responses, 27 States consider the employee leasing company the
employer of leased employees, while 9 consider the client firm the employer. Of the
remaining 14 respondents, 5 indicated that the employer was whoever maintained direction
and control of the leased employees. Other States require that the leasing company meet
criteria such as the seven-point test below to be considered the employer:

1. Negotiates with clients or customers for such matters as time, place, type of work,
working conditions, quality, and price of services

2. Determines assignments or reassignments of workers, even though workers retain
the right to refuse specific assignments

3. Retains the authority to assign or reassign a worker to other clients or customers
when aworker is determined unacceptable by a specific client or customer

4. Assigns or reassigns the worker to perform services for a client or customer

5. Setstherate of pay for the worker, whether or not through negotiation

6. Paysthe worker from its own account or accounts

7. Retainstheright to hire and terminate workers
Some States do not require that all seven criteria be met; rather, they use some combination
of three or five of the criteria. Other reported State considerations include who benefits most
from the leased employment, whether or not the employee leasing company has posted a
bond, and the provisions of the contract between the leasing company and the client firm.

Four States indicated that each case is reviewed separately but did not specify the criteria
used to determine the employing unit.
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3.3.1.2 The Employer of Partners/Sole Proprietors and Corporate Officers

In some States, special considerations are made when determining the employer of
partners/sole proprietors and corporate officers. Most State laws prohibit payment of Ul
benefits to sole proprietors or partners, the theory being that they are self-employed and,
therefore, cannot be laid off. If the leasing company pays their salaries and Ul contributions,
they may be monetarily eligible for benefits, should they be separated from the firm (the
leasing company). The other side of the situation is that it would, in most cases, represent a
windfall to the Ul trust fund, because these individuals would be very unlikely to actualy
collect benefits.

Thirty-seven States consider partners/sole proprietors to be owners and therefore not eligible
for Ul benefits. In these cases, the employee leasing company is most likely serving merely
as a payrolling firm for those individuals. Only six States responded that a partner/sole
proprietor is considered an employee of the leasing company, whereas one considered those
individuals employees of the client firm. Some States determine the employer of
partners/sole proprietors based on who reports wages, whereas others make case-by-case
determinations. Based on the premise that an individual cannot be leased to him or hersdlf,
one State does not allow owners to be part of a lease arrangement.

The entity considered the employer of corporate officers varies more significantly than for
partners/sole proprietors. Twenty-one States consider corporate officers employees of the
leasing company, and 18 consider them employees of the client firm. Two States responded
that corporate officers are considered owners and are therefore not eligible for Ul benefits,
but two others indicated that corporate officers may be considered in dual employment.

3.4 Determining Tax Liability

Because of the unique nature of an employee leasing arrangement, determining liability for Ul
contributions and the appropriate amount of contributions can be difficult. In general, 22 States
hold the employee leasing company liable for contributions, but 10 States consider the client
firm to be liable if contributions are not paid by the leasing company. Nine States consider the
client firm jointly and severaly liable for contributions, athough five States allow relief from
liability if a bond is posted by the leasing company. Other States consider issues of direction and
control and who is, by definition, the employer of leased employees when determining tax
liability. Determining tax liability and recovering contributions are aided by reporting and
registration or licensing requirements. Both of these topics, as well as bonding, experience
rating, and successorship provisions, are discussed in more detail below.

3.4.1 Reqgistration Requirements

Registration requirements are one way States identify employee leasing companies for
purposes of assessing Ul tax liability. As shown in Exhibit 3-1, 19 States reported that they
have registration requirements for employee leasing companies. In some cases, the
registration is the same as that required of all firms, whereas other States require specia
registration or licensing of leasing companies. Registration requirements have been recently
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Exhibit 3-1

Unemployment Insurance Service
Department of Labor
Registration Requirements by State

and Reason
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implemented, with 11 States requiring registration as recently as 1992. When asked about
the reasons registration is required of employee leasing companies, the most frequent
response was to ensure that Ul taxes are paid properly. Other common reasons were to
distinguish employee leasing from temporary help firms, to track industry growth, and to
ensure proper SIC reporting of client firms. Additional reasons include the following:

To ensure adequate coverage for leased workers
To identify joint and severa liability

To prevent leasing companies from circumventing proper workers compensation rate
computations

To ensure that experience rating is uniform

To identify a client firm's entry in an employee leasing arrangement, as well as its exit

Because registration or a licensing requirement is often a recent addition to policy
governing employee leasing, most States are not sure if it has accomplished its goals.
Twelve of 13 States responding indicated that registration has helped ensure that all Ul
taxes are paid properly, whereas 8 States noted registration has assisted in distinguishing
employee leasing from temporary help firms. Eight States also reported that registration
has helped track industry growth, whereas five States indicated proper SIC reporting has
been assisted by registration. Some States commented that athough registration
requirements are in place, they are not sure that al firms required to register actualy do
0.

3.4.2 Reporting Requirements

Another way States track employee leasing companies and their clients is through
submitting lists of client firms. Currently, 24 States require the submission of a list of
client firms, with 1 State requiring client lists as of 1995 and another State having such a
requirement pending legidlative approval. Lists of client firms are required in some States
so that client firms can be considered the employer and held liable for contributions
unpaid by the leasing company. Other States use such lists to ensure correct reporting by
the leasing company, and still others use the lists to ensure proper predecessor/successor
designations and experience- rated tax rate computation.

Some States require employee leasing companies to submit information in addition to a
list of client firms, such as addresses and SICs of client firms. Exhibit 3-2 shows States
with client firm reporting requirements and the additional information collected. The
most common information collected, in addition to client lists, is the number of
employees leased to client firms. These requirements can be important to proper
reporting of employment by industry in the ES 202 reporting system. Absent reporting
requirements, employee leasing firms may aggregate al their leased employees in Help
Supply Services (SIC 7363) rather than by the industry of their client firms.
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Exhibit 3.2

Unemployment Insurance Service

Department of Labor

Client List Requirements by State and

Type of Information

Additional Information Required

Leased Multiple
Client List Year Employment SIC Codes Worksite Employer
STATE Required Required | at Client Firm | of Client Firms Reports IDs of Client Firm
AK N
AL N
AR Y
AZ N
CA N
CO Y 1993 N Y Y N
CT Y 1989 N N N Y
DC N
DE N
FL Y 1987 Y N N N
GA Y 1992 N N N N
HI N
IA Y 1990 Y Y Y N
1D Y 1994 Y Y Y N
IL N
IN N
KS Y 1990 Y Y Y N
KY N
LA Y 1994 Y Y Y Y
MA Y 1993 Y N N Y
MD Y N N N Y
ME Y 1991 Y N Y N
Ml N
MN Y 1995
MO Y 1992 Y N Y N
MS N
MT N
NC
ND N
NE Y 1992 Y N N Y
NH Y 1994 Y N Y N
NJ Y proposed Y N N Y
NM N
NV Y 1994 Y N Y Y
NY N
OH N
OK N
OR N
PA N
RI N
SC Y 1994 Y N N N
SD
TN N
TX Y 1994 Y Y Y Y
ur Y 1991 Y N Y N
VA N
VT Y 1989 Y Y N N
WA N 1993 N N N Y
Wi N
WV N N N Y N
WY Y 1989 Y N Y N
Affirmative Responses 24 17 7 13 9
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3.4.3 Bonding

Bonding requirements are used in two ways relative to leasing arrangements. First, some
States require that employee leasing companies post a bond to ensure that the firm is
financially solvent. Presumably, the bond ensures that if a leasing company goes out of
business with delinquent contributions, the company has a sufficient net worth to alow
for the recovery of amounts owed. Employee leasing companies are not generally
considered to have significant material assets (i.e., buildings and equipment) that can be
liquidated to pay delinquent contributions or wages owed to employees. Second, some
States require that employee leasing companies post a bond to cover delinquent
contributions or to relieve client firms of joint and several liability for contributions. The
concern is to avoid having client firms paying Ul contributions twice, once to the leasing
company and again when the leasing company fails to pay.

Currently, only two States require that employee leasing companies post a bond;
however, five other States have provisions for optional bonding as a method of proving
financial solvency or relieving client firm liability. Bond amounts in most States are flat
amounts specified in legidation or regulation. The bond amounts vary from $10,000 to
$100,000. One State requires a flat amount or the amount equivalent to 2.7 percent of the
leasing company's payroll, whichever is greater. Another State requires a bond equal to
$100,000 or the amount of Ul contributions the leasing company was liable for in the last
year, whichever is greater. Some States have provisions that reduce the size of the bond if
the leasing company pays required contributions, usually for 3 consecutive years.

Few responses to questions about liabilities covered by the bond were received. State
legislation pertaining to bonding indicates that most bonds are to ensure the prompt
payment of contributions, interest, and penalties for which the leasing company is liable.
In some cases, the bond is to cover wages and benefits for which the leasing company is
liable, although "benefits' is not defined and it is unclear if benefits includes
unemployment contributions.

3.4.4 Experience Rating

Experience rating is a key factor in determining the amount of payroll contributions any
company must pay. In the case of leasing companies, it is not aways clear how the
experience of aleasing company should be computed. For example, some States consider

the experience rate of the client firm when determining the rate for the leasing company,

and others maintain different experience rates for each of a leasing company's client

firms. However, the overwhelming majority of States (44 of 50 responding) apply a
single tax rate to the leasing company based on the overall experience of the leasing

company. Only in those States that consider the client firm's experience when
determining the leasing company's rate does the method of establishing experience rates
differ from the method used for temporary help firms. Generally, temporary help firms
have a single experience rate, and their client firms rates are not considered in any way.
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3.4.5 Successorship

Another consideration in determining both tax liability and the appropriate experience rate is
the predecessor/successor relationship between a client firm and an employee leasing
company. Some States do not consider the employee leasing company the successor to the
client firm because the leasing company only takes over the employees and human resource
functions from the client, not the assets or production function. Exhibit 3-3 shows each
State's successorship provision as it pertains to employee leasing. Most States indicated that
employee leasing companies may not transfer the experience of client firms under their
State's successorship provisions, whereas some States allow the leasing company to be the
successor to the client firm. A few States commented that the leasing company is
automatically considered the successor to the client firm. Generally, States indicated that
employee leasing companies are treated like any other firm when considering potential
predecessor/successor relationships. Only two States responded that the growth of the
employee leasing industry has resulted in the atering of State successorship provisions.

3.5 Industry Estimates

The 1987 revisions to the Standard Industrial Classification Manual include employee leasing in
the 7363 Help Supply Services category. That classification also includes temporary help
services, office help supply services, labor pools, and manpower pools. Because of the variety of
services included in the 7363 classification, determining the size of the employee leasing
industry separate from other 7363 activities is difficult. In States where leasing companies are
required to register or obtain a license, an estimate of the leasing industry separate from the other
7363 activities may be more accurate. However, as stated previoudly, only 19 States have such a
requirement.

Further complicating industry estimates is the method by which firms are classified by industry.
Industry classifications are based on the firm's principal economic activity, although many firms
engage in several activities. This assignment is particularly important in reference to employee
leasing companies because they may supply employees to client firms conducting several
different activities. Therefore, the potential for misclassifying leased employees is greater than
for other firms. In addition, in States where lists of client firms are not required, it is possible that
not all leased employment is reported in the appropriate SIC.

3.5.1 Estimates of Leased Employment

Exhibit 3-4 shows the geographic distribution of estimates of leased employment in 1993.
Twenty-four States provided estimates, ranging from 1 to more than 100,000 leased
employees. The average number of leased employees per State is 25,342. Total leased
employment in States able to provide estimates was 608,198. The States that require the
submission of client lists account for 46 percent of the total (278,888 leased employees).
State estimates of the leasing industry show variable growth between 1989 and 1993.
Estimates of leased employment for previous years were also requested and are provided in
Exhibit 3-5.
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Exhibit 3-3

Unemployment Insurance Service

Department of Labor

Successorship Provisions by State

STATE

May not
transfer Client
experience record

Must maintain client
experience record
and tax rate

Treated like
any other
firm

AK

X

X

AL

AR

X

AZ

X
X
X

X

CO

CT

x

DE

FL

GA

HI

ID

IL

IN

KS

XX XXX XXX

KY

LA

MD

ME

Mi

MN

XXX [X[X|[X]|X]|X

NC

ND

NE

NH

NJ

NM

OH

OK

OR

PA

RI

XX |IX|X[X[X]|X]|X

SC

x

N

X

uT

VA

VT

WA

XX |X]|Xx

Wi

TOTAL

N
O XXX XX > [>|>]>

w
> >
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Exhibit 3-5
Unemployment Insurance Service
Department of Labor
State Estimates of Leased Employment,

1989-1993
Client firm Year
Reporting Reporting
STATE Requirement Required 1989 1990 1991 1992 1993
AK N 817
AL N 12,142 14,358 18,372 24,982 28,941
AR Y
AZ N
CA N 260,000
CO Y 1993 9,173
CT Y 1989 827 1,004 1,050 1,153 1,214
DC N
DE N 1
FL Y 1987 35,106 68,739 84,907 90,056 113,773
GA Y 1992
HI N 1,800 2,055 2,600
IA Y 1990
ID Y 1994 2,187 2,210 1,971 2,534 3,681
IL N
IN N
KS Y 1990
KY N
LA Y 1994
MA Y 1993
MD Y 942 1,215
ME Y 1991 833 1,733 2,650 4,850 3,849
MI N 500 1,600 3,200 7,200 11,000
MN Y 1995
MO Y 1992
MS N 15,000
MT N
NC
ND N 200 200 200 200 200
NE Y 1992 1,000
NH Y 1994 1,500 1,500 2,500 3,000 3,507
NJ Y Proposed
NM N
NV Y 1994 3,500
NY N
OH N
OK N
OR N
PA N
RI N 4,000 6,200
SC Y 1994
SD
TN N
TX Y 1994 40,000 60,000 85,000 100,000 125,000
uT Y 1991 6,257 6,741 11,958
VA N
VT Y 1989 50 300 400 500 668
WA N Requested 500 700
WiI N
WV N 2,497 2,776 2,635 3,064 3,851
WY Y 1989 350
Total 24 97,642 154,420 211,197 249,722 608,198
Total of States
Requirin
Chont Lict 80,503 | 135486 | 184,735 | 209,776 | 278,888
Reporting
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3.5.2 Estimates of Leasing Companies

Exhibit 3-6 shows the geographic distribution of estimates of employee leasing companies.
Twenty-nine States were able to provide estimates of the number of employee leasing
companies in their State in 1993. The total estimated number of firms was 2,297. Of the 29
States providing estimates, 19 require that employee leasing companies register or maintain a
license to conduct business in that State. These 19 States account for only 757 of the 2,297
firms estimated for 1993 (33 percent). Growth in the number of employee leasing companies
has aso been variable. The estimated number of companies increased by only 25 percent
between 1991 and 1992, although the period 1992 to 1993 showed a 56-percent increase.

This higher growth rate in recent years may be due to recent registration requirements as

opposed to actual industry growth. Estimates of the number of leasing companies for
previous years are shown in Exhibit 3-7.

3.6 Standard Industrial Classification of Client Firms

Nineteen States indicated that they record the SICs of leasing company client firms or their
employment in the appropriate SIC. Although leased employment is historically thought to be
found in such employment as medical office staff, legal assistants, or office support, the survey
responses indicate that leased employment is found in a variety of industries. When the survey
asked about the mgjor industry of client firms, the most frequent response (30 respondents) was
the service industry. However, within the service industry, responses varied from Hotels and
Motels (SIC 7011) to General Automotive Repair Shops (SIC 7538) to Public Relations Services
(SIC 8743). Other common responses of industries of client firms were manufacturing,
transportation, and retail trade. A complete list of the reported industries of client firms is found
in Exhibit 3-8.

Because so few States require reporting of client firms' SICs, it is difficult to determine if there
have been shifts in the reporting of the workforce from one industry category to another. When
gueried on this topic, 15 States indicated that the growth of the industry has resulted in shiftsin
reported employment. However, 25 States indicated they could not determine whether such shifts
have occurred.

For the States that do require reporting of employment by client SICs, only three indicated that
there has been a noticeable change in the industry mix in the last 5 years. Again, the low
response may be caused by limited collection and monitoring of such data.

Improper reporting of employment by SICs could have significant effects on the data reported at
both the Federal and State levels. Nonetheless, few States collect information that allows them to
determine the frequency of improper reporting. Of the States collecting SICs of client firms, only
nine indicated that there have been instances of improper reporting, with six of the nine states
categorizing those instances as infrequent (5 percent to 10 percent of leasing companies
misclassifying their leased employees).
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Unemployment Insurance Service

State Estimates of Employee Leasing Companies

Exhibit 3-7

Department of Labor

1989-1993
. . Year
Registration :
STATE X Reporting 1989 1990 1991 1992 1993
Requirement Required
AK N 15 19 25 28 40
AL N 229 260 280 310 319
AR Y 1987
AZ N
CA N 1,368
co N 152
CT Y 1989 22 24 28 32 43
DC N
DE N 0 0 0 0 1
FL Y 1992 138 153 171 151 147
GA Y 1992 60
HI Y 1987 9 8 6
A N
ID N 90 100 102 117 133
IL N
IN N
KS Y 1990 32 29 19 16 5
KY N
LA N
MA Y 1993
MD N 4 11 13 14 17
ME Y 1991 8 12 19 23 19
Ml N 50 175 400
MN Y 1992
MO N 25 60
MS N 100
MT N
NC N
ND N 5 5 7 7 7
NE N 10 20 30 40 50
NH Y 1994 6 8 9 10 12
NJ N 10
NM Y 1994
NV Y 1994 40
NY N
OH N
OK N 9 27 27 50 50
OR N 22
PA N
RI Y 1992 3 18 20
SC Y 1994
SD
N Y 1996
TX Y 1994 100 150 200 250 300
uTr Y 40 41 50
VA
VT Y 1989 2 8 10 12 14
WA N
Wi N
Wwv N 107 109 129 150 179
WY Y 1989 0 0 0 0 41
Total 19 786 935 1,170 1,469 3,665
Total of States
With Registration 317 384 507 553 757
Requirements Reporting
KRA Corporation 3-16



Exhibit 3-8

Unemployment Insurance Service
Department of Labor

Reported Standard Industrial Classifications
of Client Firms

Construction
15
1522
1731
1761

Manufacturing

20

28
2452
2752
3444
3484
3944
3999

[Transportation
42
4212
4213
4215
4724

Wholesale Trade

5049
5099
5112

Retail Trade
53
5541
5734
5736
5812
5813
5943

Finance, Insurance, and Real Estate
63
6411
6531

Construction

General Contractors - Residential Buildings, Other Than Single-Family
Electrical Work

Roofing, Siding, and Sheet Metal Work

Meat Products

Chemicals and Allied Products

Prefabricated Wood Buildings and Components

Commercial Printing, Lithographic

Sheet Metal Work

Small Arms

Games, Toys, and Children's Vehicles, Except Dolls and Bicycles
Manufacturing Industries, nec.

Trucking

Local Trucking Without Storage
Trucking, Except Local

Courier Services, Except by Air
Travel Agencies

Professional Equipment and Supplies, nec.
Durable Goods, nec.
Stationery and Office Supplies

General Merchandise Stores

Gasoline Service Stations

Computer and Computer Software Stores
Musical Instrument Stores

Eating Places

Drinking Places (Alcoholic Beverages)
Stationery Stores

Insurance Carriers
Insurance Agents, Brokers, and Service
Real Estate Agents and Managers
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Exhibit 3-8(2)

Services
7011
7216
7331
7342
7349
7363
7371
7379
7389
7513
7534
7538
7542
8011
8051
8052
8059
8062
8072
8111
8721
8731
8743
8748

Miscellaneous
1381
781
913

Hotels and Motels

Drycleaning Plants, Except Rug Cleaning
Direct Mail Advertising Services
Disinfecting and Pest Control Services

Building Cleaning and Maintenance Services, nec.

Help Supply Services

Computer Programming Services

Computer Related Services, nec.

Business Services, nec.

Truck Rental and Leasing, Without Drivers
Tire Retreading ad Repair Shops

General Automotive Repair Shops

Carwashes

Offices and Clinics of Doctors of Medicine
Skilled Nursing Care Facilities

Intermediate Care Facilities

Nursing and Personal Care Facilities, nec.
General Medical and Surgical Hospitals
Dental Laboratories

Legal Services

Accounting, Auditing, and Bookkeeping Services
Commercial Physical and Biological Research
Public Relations Services

Business Consulting Services, nec.

Drilling Oil and Gas Wells
Landscape Counseling and Planning
Commercial Fishing-Shellfish
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3.7 Problems Encountered

Most employee leasing problems encountered by States are identified through industry
monitoring. However, because the employee leasing industry is relatively new, State efforts to
monitor the industry vary. In some States, monitoring efforts are driven by encountered
problems, although other States conduct consistent monitoring of employee leasing companies
because they are considered prone to high turnover of firms. Only a small number of States can
identify failures of leasing companies. Although survey results indicate that the frequency of
falluresis low, the associated cost to the trust fund for some cases may be high.

3.7.1 Monitoring the Employee Leasing Industry

Only 26 States indicated that the employee leasing industry is monitored by Ul staff, and the
level of effort across these 26 States varies widely. For example, one State with extensive
registration and reporting requirements dedicates 1« positions within the Tax Department for
full-time monitoring, yet another State without registration requirements reported that
monitoring is minimal because of the difficulty of identifying leasing companies. Other
responses to questions about the level of effort dedicated to monitoring the employee leasing
industry include the following:

A total of 30 hours per quarter to review delinquent accounts and reporting
requirements

Periodic review of leasing companies master tax files, including review of tax
rates, delinquencies (monetary and reporting), covered workers, and benefit
charges

No monitoring for the leasing industry that would not be conducted for any
industry prone to rate manipulation and high turnover of firms

Annual contacting of leasing companies to ensure proper reporting of clients
Limited monitoring through ES 202
Periodic monitoring by random checks to ensure compliance with State law

3.7.2 Types of Problems Encountered

States reported a variety of problems encountered with employee leasing companies. The
most commonly reported problem was employee leasing companies with delinquent
payroll taxes (35 States). In addition, 27 States reported they had problems with firms
with unpaid Ul trust fund contributions that filed for bankruptcy, and 24 States indicated
they had identified instances of payroll tax manipulation. The following problems were
also reported:

Leasing companies reporting employees to other States with lower tax rates
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3.8

Not knowing an employer with delinquent payments has signed on with a leasing
company and wages for the delinquent quarter being reported by the leasing company

Knowing whether all employees are reported if leasing companies do not provide client
listsor alist of job sites

Firms setting up a leasing company to circumvent worker's compensation and Ul rates
and charges

Previously uncovered services being reported under leasing

Leasing companies acquiring another entity and transferring clients to obtain a lower tax
rate

Collecting delinquent payments from leasing companies located out of State

Corruption of statistical information on types of employers (employment by appropriate
SIC)

3.7.3 Failure Rates

Because of variations in registration and reporting requirements, only 15 States could
identify the number of employee leasing companies inactivated with delinquent account
balances. Of these 15 States, 54 such occurrences were identified in 1993, with a total
associated dollar value of $787,286. It should be noted, however, that most States
reported fewer than five occurrences’; and the dollar values per State range, on average,
from $1,351 to $222,535.

When asked to compare the occurrences and dollar values of delinquencies in the leasing
industry with other industries, most States were unable to respond. Only four States
responded that the number of occurrences and dollar amounts were higher than the
temporary help industry, and only two States reported that the incidence was higher than
those in al other industries. One State reported that the dollar amounts were higher than
in other industries but that there were fewer occurrences.

Effects of the Employee Leasing Industry

Because of the limited data available on employee leasing companies, the effects of the industry
remain difficult to determine. Given what is known about the industry, however, the potential
effects are significant. For example, the large number of States holding employee leasing
companies liable for payroll contributions, coupled with the small number of States securing
bonds and lists of client firms, leaves the potential for losses to the State trust fund when
employee leasing companies with delinquent contributions go bankrupt. Additionally, without

registration and reporting requirements, States may not have a complete understanding of the

Thetotal resultsfrom one State reporting 27 companies inactivated with delinquent account balances.
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size of the employee leasing industry and the composition of client firms. This lack of
information could result in lower levels of contributions than should be collected.

3.8.1 Tax Rate Effects

Because most States do not have reporting systems in place to track employee leasing
companies and their client firms, tax rate effects remain difficult to determine. Although
most States indicated there had been no significant tax rate effects caused by the employee
leasing industry, three States did respond that employee leasing had raised tax rates statewide
because of ineffective charges. One State specified that although the effect could not be
determined, it was not insignificant. However, several States indicated that the effect could
not be determined.

3.8.2 Trust Fund Effects

As discussed above, liability for payroll contributions and recovery from employee leasing
companies that default have potential effects on the Ul trust fund. Once again, however,
because of the limited data collected on the employee leasing industry, specific effects are
difficult to determine. Responses from States that commented on trust fund effects are
contained in Exhibit 3-9. Thirteen States indicated that the effects of the employee leasing
industry on the State trust fund is unknown because the necessary data are not collected or
monitored. Others reported that employee leasing has reduced contributions because
employee leasing companies now report as professional services firms, which have lower
rates than the averages of their client firms. A few States indicated that contributions have
increased because leasing companies now report employment and wages of client firms that
were not previoudly reported by those firms. Additionally, some States reported that taxable
wages have decreased because employees who previously worked for more than one client
company now report wages from one employer only. Finally, 17 States answered that
employee leasing has reduced the number of covered employers because of aggregate
reporting by the leasing company.

The most frequent response was that the industry has had no significant effect on the State's
trust fund. This high response may aso be due to limited data collection or monitoring and,
therefore, be based on presumption. Additional explanations for small trust fund effects may
be that, in some States, the number of leasing company defaults is small, although the one-
time cost is large, and the incidents leave a greater impression of trust fund effects than may
actually exist.

3.9 Summary and Conclusions

It is clear that the growth of the employee leasing industry has prompted responses from some
State Ul agencies. The responses have been through legidation that defines employee leasing
and determines the employer, as well as through industry regulation. States have employed a
variety of methods for regulating the industry, including reporting, bonding, and registration
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Exhibit 3-9

Unemployment Insurance Service
Department of Labor

Trust Fund Effects of Employee Leasing

STATE

Reduced Trust
Fund Contributions

Increased Trust
Fund Contributions

Reduced
Taxable Wages

Reduced Covered
Employers

No Significant
Trust Fund Effect

AK

X

AL

X

AR

AZ

CA

CO

CT

DC

DE

FL

GA

HI

XXX |X|X

IA

ID

IL

IN

KS

KY

LA

MA

MD

ME

M

MN

MO

MS

MT

NC

ND

NE

NH

NJ

NM

NV

NY

OH

OK

OR

PA

RI

SC

SD

TN

X

uT

VA

VT

WA

WiI

WV

WY

TOTAL

17
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requirements. However, the current size and impact of the industry remain difficult to determine,
primarily due to the lack of data collection by all States on issues specific to employee leasing.
For States that do attempt to collect data on the leasing industry, reporting requirements (such as
the inclusion of employee leasing in SIC 7363) make it difficult to separate the effects of the
leasing industry from other activities. Although survey results on questions of tax rate and trust
fund effects were sketchy, the potential for losses to State trust funds remains substantial as long
as leasing firms are not held accountable for contributions through registration and bonding
requirements and data are not collected and monitored by all States.
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Chapter 4
Effects on State Ul Trust Funds

This chapter examines the effects the employee leasing industry has on State Unemployment
Insurance (Ul) trust funds. To measure these effects, we used wage-record data from four States
to identify firms engaged in employee leasing and their client firms. Using State Ul tax data, we
were then able to analyze the differences in tax rates between the identified leasing and client
firms. The chapter begins by detailing the States selected for the study. It then describes the
methodology used in the analysis, the characteristics of both the identified leasing firms and the
identified client firms, and then presents the results of the tax rate analysis.

4.1 States Selected for Study

Selection of the four States for obtaining detailed wage and administrative data was essentially
judgmental and opportunistic. Maryland was selected because we already had access to all of its
wage-record data and could test our proposed procedures before approaching other States.
Maryland aso has voluntary registration for leasing firms and provided an opportunity to test the
extent to which we could identify these firms! Florida has extensive experience with the
employee leasing industry and has passed a licensing law for employee leasing firms. Oklahoma
is concerned about employee leasing, particularly the interstate aspects. Texas aso expressed
concern about the employee leasing industry, and the Texas Department of Licensing and
Regulation maintains a licensing list of employee leasing firms. All these States were most
cooperative in providing data and dealing with KRA staff.

Massachusetts and New Y ork expressed interest in participating early on in the study. However,

limited wage-record histories prevented their incluson in the analysis. For example,
Massachusetts had only 1 year of archived wage-record data at the time the study began.

4.2 Methodoloqgy

One of the greatest difficulties in measuring the effect the employee leasing industry has had on
State Ul trust funds has been in identifying the employee leasing firms. Difficulty in defining the
difference between leased employees and other members of the contingent (or temporary)
workforce, coupled with a lack of a clear distinction in the help supply services industry (SIC
code 7363), makes isolating employee leasing firms difficult. In addition, some State laws
provide disincentives in the form of licensing fees, bonds, or additional taxes for employee
leasing firms to identify themselves.

In this study we address some of the difficulties of identifying employee leasing firms by
developing an agorithm that uses State Ul wage records to identify firms engaged in employee
leasing. Appendix D addresses the methodology of the analysis. The appendix begins with a
brief description of the State Ul wage records. Then, it describes in detail the two-step process

tUnfortunately, we could not obtain additional tax rate and benefit data from Maryland. Therefore, we have
not included Maryland in the analysis of tax rates.
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used to identify leasing firms and their client firms. Findly, it discusses some of the limitations
of using State Ul wage records to monitor the employee leasing industry. In the remainder of this
chapter, we discuss the results of the analysis of the data on the potential leasing companies
identified and the implications for State Ul trust funds.

4.3 Characteristics of Identified Leasing and Client Firms

Using State Ul wage-record data and the algorithm described above, this study identified firms
engaged in leasing arrangements, including the leasing firms and their client firms (i.e., those
firms to which the employees were leased). This section describes genera characteristics of the
firms identified by the study and examines characteristics of the leasing occurrences identified
by the criteria.

4.3.1 Characteristics of Identified Leasing Firms

The number of leasing firms identified by the agorithm varied across the States. In Florida,
101 firms were identified as being engaged in leasing. Texas had the second largest number
of identified leasing firms with 93. In Oklahoma, only 18 firms were identified by the criteria
as being leasing firms. Maryland had 15 firms identified. The differences in the number of
leasing firms are due to the size of the States (e.g., in the first quarter of 1994, both Texas
and Florida had more than 300,000 employers, while Oklahoma had 65,000); the industry
mix prevaent in the States; and the age of the leasing industry in the State.

As expected, most of the identified leasing firms were large. The mean employment levels
for the leasing firms for the first quarter of 1994 for al four States were more than 600
employees. Oklahoma was first with 1,996 employees. Maryland had the smallest leasing
firm mean employment, 633 employees”. Also, more than three-quarters of all leasing firms
in al four States had more than 100 employees in the first quarter of 1994; and in Florida and
Texas, more than 60 percent of the identified leasing firms had more than 500 employees in
the first quarter of 1994.

The number of identified client firms for each identified leasing firm aso varied across the
States. The mean number of client firms per identified leasing firm in Oklahoma was
approximately five, the lowest of the three States for which the number of separable clients
could be identified. Identified leasing firms in Texas had 13.5 clients on average, while the
identified leasing firms in Florida had dightly more than 23 clients.

The most common SIC code for the identified leasing firms was 7363. Given both the criteria
used to identify the leasing firms and the classification procedures of most States, this result
is not surprising. Roughly one-fourth of the identified leasing firms in both Texas and Florida
had a SIC code of 7363, while 8 of the 18 (44 percent) leasing firms in Oklahoma had a SIC
code of 7363. Of Maryland's 15 identified leasing firms, 6 had a SIC code of 7363

2For the study, employment was calculated as the number of wage records for a given employer. Although this
employment figure may overstate the exact number of employees on a given day, it provides a consistent method of
determining employment across firms.
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(40 percent), and another 7 were in the specialized services series (8700). The other SIC
codes of the leasing firms varied across the States, although a number of the leasing firmsin
each State had a two-digit SIC code of 80 (Health Services). Exhibit 4-1 displays the number,
size distribution, mean number of client firms, and mgor SIC codes for the leasing firms
identified in each of the four States.

4.3.2 SIC Codes of Identified Client Firms

The algorithm identified more leasing firms in Florida than in Texas, and it identified more
total client firms in Forida than in Texas. In Florida, 2,350 client firms were identified; in
Texas, 1,999 client firms were identified. In Oklahoma, with its much smaller employer and
identified leasing firm base, 93 firms were identified as client firms.

The most common two-digit SIC code of identified client firms in Florida was 17 (Special
Trade Contractors); in Texas, it was 73 (Business Services); and in Oklahoma, it was 50
(Wholesale Trade Durable Goods). In al three of these States, the two-digit SIC codes of 80
(Health Services), 73, and 65 (Rea Estate) accounted for more than 5 percent of the
identified client firms SIC codes. In addition, the two-digit SIC codes of 17 and 50 were also
relatively common among al three States' identified client firms. Exhibit 4-2 displays the
most commonly occurring two-digit SIC codes for the identified client firms in al three
States. To the extent that the identified leasing firm list includes cases that are, in fact,
successorship, this may affect the distribution of SICs of "client” firms. This may help
explain the ranking of Real Estate firms in Exhibit 4-2.

The differences in the identified client firms SIC codes and the identified leasing firms SIC
codes indicate substantial shifts of employment from client SICs to leasing company SIC
categories as a result of employee leasing. This can be mideading in terms of reported
employment by industry categories. It is this shift that the earlier described BLS study is
attempting to rectify in the ES 202 program.

4.3.3 Characteristics of Leasing Occurrences

The number of leasing occurrences increased each year in al four States. This is due
primarily to the fact that leasing occurrences are harder to identify as time passes using the
criteria established for this study because of employee turnover. The increases may aso be
the result of increased activity by leasing firms in the States in more recent years, reflecting
industry growth.

An example of the pattern of leasing occurrences over time is shown in Exhibit 4-3 for
Texas. The first three columns display information about the identified leasing firm: the first
column displays its scrambled EIN, the second column lists its SIC code, and the third
column shows its number of employees as of the first quarter of 1994. The fourth and fifth
columns display information about the identified client firm: its scrambled EIN and its SIC
code, respectively. The remaining columns provide information about the leasing
occurrences identified for that particular leasing firm/client firm combination for the
preceding years (the first quarter of 1993 back to the first quarter of 1990).
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Exhibit 4-1

Unemployment Insurance Service
Department of Labor

Characteristics of Identified Leasing Firms

By State
Florida
Number of Estimated Leasing Firms, 1994 101
Average Employment, 1994:| 1,996
Average Number of Client Firms, 1994:1 23.3
Size of Leasing Firms
Employees Firms
6 —25 2
26 — 100 8
101 - 500 25
501+ 66
Major SIC Codes 7363 Help Supply Services 26
87 Engineering and Mgt. 9
80 Health Services 8
Maryland
Number of Estimated Leasing Firms, 1994 15
Average Employment, 1994:| 633
Average Number of Client Firms, 1994:1 n/a
Size of Leasing firms
Employees Firms
6-25 0
26 - 100 1
101 - 500 8
501+ 6
Major SIC Codes 7363 Help Supply Services 6
87 Engineering and Mgt. 7

KRA Corporation
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Oklahoma

Exhibit 4-1 (2)

Unemployment Insurance Service
Department of Labor

Characteristics of Identified Leasing Firms

Number of Estimated Leasing Firms, 1994
Average Employment, 1994:|
Average Number of Client Firms, 1994:1

Size of Leasing Firms

Employees
6-25
26 — 100
101 - 500

501+

Major SIC Codes 7363
1389

Texas

Help Supply Services

Oil and Gas Field Services, NEC

Number of Estimated Leasing Firms, 1994
Average Employment, 1994:|
Average Number of Client Firms, 1994:|

Size of Leasing firms

Employees
6-25
26 - 100
101 - 500
501+

Major SIC Codes 80
13

Help Supply Services

Engineering and Mgt.

18
636

5.2

(o]

93
1,582
13.5
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Unemployment Insurance Service

Exhibit 4.2

Department of Labor

Most Frequent Two-Digit SIC Codes of Client

Firms in Florida, Oklahoma, and Texas

Florida Oklahoma Texas

SIC Description Freqg. Pct. SC Description Freq. Pct. | SC Description Freq. Pct.

17 Special Trade Contractors 208 8.85% | 50 ‘é’:gc'i?ﬂ'eﬂade'[’”rab'e 8 860%| 73 BusinessServices 150  7.50%
80 Health Services 147 6.26% | 73 BusinessServices 6 6.45%| 80 Heath Services 150 7.50%
73  BusinessServices 132 5620 | 49 Sectic, Ges and Sanitary 5 538%| 5o \/holesdeTrade-Durable 147 7.35%

Services Goods
58  Eating & Drinking Places 115 4.89% | 65 Red Estate 5 5.38%| 17 Specia Trade Contractors 146  7.30%
65 Real Estate 107 455% | 80 Health Services 5 5.38%| 65 Red Estate 127  6.35%
50  Wholesale Trade—Durable Goods 102 4.34% | 42 Trucking& Warehousing 4 4.30%| 87 Engineering & Mgmt. Services 81 4.05%
72 Personal Services 69 2.94% | 55 AutomotiveDealers& Services 4 4.30%| 60 Depository Institutions 73 3.65%
Stations
87  Engineering & Mgmt. Services 69 2.94% | 17 Specia Trade Contractors 3 3.23%]| 42 Trucking & Warehousing 68  3.40%
7 Agricultural Services 65 277% | 27 Printing& Publishing 3 323%| 64 LoaeNCeAgeNS Brokers& 62 3.10%
75  AutoRepair, Services, & Parking 64 2.72% | 34 Fabricated Metal Products 3.23%| 51 \évg‘gé?'eﬂade' Durable 61  3.05%
55  Automotive Dealers & Service 60 255% | 56 Apparel & Accessory Stores 3.23%| 13 Oil & Gas Extraction 58  2.90%
Station
59  Miscellaneous Retail 57 243% | 72 Persona Services 3.23%| 59 Miscellaneous Retail 54 2.70%
15 General Building Contractors 54 230% | 95 Eg‘gsri?]’éme”ta' Quality & 323%| 15 Generdl Building Contractors 52 2.60%
00 Nonclassifiable Establishments 54  2.30% 88 Private Households 47 2.35%
51 Wholesale TradeNondurable Goods 53 2.26% 72 Personal Services 38  1.90%
86  Membership Organizations 46 1.96% 55 Automotive Dealers & Service 37  1.85%
Stations
57  Furniture & Homefurnishings Stores 44 1.87% 49 Electric, Gas& Sanitary Services 36  1.80%
88  Private Households 44 1.87% 81 Legd Services 36 1.80%
42 Trucking & Warehousing 33 1.40% 47 Transportation Services 34 1.70%
70  Hotels& Other Lodging Places 33 1.40% 76 Miscellaneous Repair Services 33  1.65%
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Exhibit 4.3

Unemployment Insurance Service
Department of Labor

Leasing Occurrences by Year
for Sample Texas Employer

. . . Client Firm
Leasing Firm Information Information . . . .
1993: First Quarter 1992: First Quarter 1991: First Quarters 1990: First Quarters
EIN sc 1994:1 EIN 3c No. in Client Firm No. in Client Firm No. in Client Firm No. in Client Firm
Emp. Changeover Emp. Changeover Emp. Changeover Emp. Changeover Emp.

202728876 5541 1 2
203032964 6510 10 53
204549212 1799 1 1
205425130 3089 9 21
205425156 3089 7 17
206585383 2339 8 22

224621663 7363 1,050 206632451 5810 11 30
207105319 7622 7 8
207440048 5810 1 2
221995842 5148 2 3
22240689 5064 11 25
229535365 6553 1 2
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In Texas, the average number of employees involved in leasing occurrences increased
between 1990 and 1992 and then decreased between 1992 and 1993. In Florida, the average
number of employees involved in leasing occurrences increased between 1990 and 1991 but
then fell between 1991 and 1993. For both States, increases in the average number of
employees involved in leasing occurrences were always accompanied by increases in the
average employment level of the identified client firms; likewise, decreases in the average
number of employees involved in leasing occurrences were accompanied by decreases in the
average employment level of the client firms. As a result, the percentage of an identified
client firm's workforce changing employers (to an identified leasing firm) remained
somewhat consistent. The only anomaly occurred in Texas in 1992 when, on average, 45
percent of the identified client firms workforces were involved in leasing occurrences.

In Oklahoma, the average percentage of the identified client firms workforces that changed
over increased each year with the number of leasing occurrences, from 12 percent in 1991 to
17 percent in 1992, to 25 percent in 1993. Somewhat surprisingly, the average number of
employees involved in the leasing occurrences declined between 1991 and 1992 but then rose
again between 1992 and 1993. Exhibit 4-4 displays the number of leasing occurrences, the
average number of employees involved in each leasing occurrence, the average number of
employees in the client firms workforces, and the average percentage of the client firms
workforces involved in the leasing occurrences for the years 1990 through 1993 for these
three States.

4.4 Effect on State Ul Trust Funds

Some Ul administrators contend that the employee leasing industry has had an adverse effect on
State Ul trust funds. As noted earlier in this report, this can occur in a number of ways. changes
in the experience rated tax rate; turnover of the corporate identity of the firm; and,
delinquency/default on tax payments. Using the leasing firms and client firms identified by the
process described in this report, this study examined the differences between the Ul tax rates of
the leasing and client firms. By comparing the tax rates of both types of firms, it is possible to
determine whether leasing arrangements adversely affect State Ul trust funds and to estimate the
total effect on the trust fund. This section describes the analysis of the Ul firm tax-rate data and
the results of that analysis.

4.4.1 Measuring the Effects on State Ul Tax Rates

Measuring the effects the leasing industry has on State Ul trust funds using Ul wage records
is not a straightforward task. Ideally, one would want to calculate the taxes paid by and
benefits charged to the client firm for the year of the leasing arrangement and the taxes paid
by and benefits charged to the leasing firm for the year after the leasing arrangement for only
those employees who were leased. This is impractical because of the difficulty involved in
accurately identifying the leased employees who collected benefits charged to either the
leasing or client firms. This is particularly the case because, by virtue of the algorithm used
to identify leased employees, those employees who changed over to an identified leasing firm
had to remain employed by that firm until the first quarter of 1994. Instead, a more practical
approach is to compare the Ul tax rates paid by both the leasing and client firms in the year
in which the changeover occurred.
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Exhibit 4-4

Unemployment Insurance Service

Department of Labor

Leasing Occurrence Characteristics
by State and Year

State Year Number Avg. No. Of Avg. Client Firm Pct. of Client
Employees Employment Workforce

1990 80 45.8 184 25%
lorid 1991 176 54.9 202 27%
Florida 1992 370 23.1 106 22%
1993 1743 14.9 50 30%
1991 7 15.9 133 12%
Oklahoma 1992 12 6.8 39 17%
1993 75 35.3 141 25%
1990 240 29.3 100 29%
T 1991 260 60.2 204 30%
exas 1992 477 923 207 45%
1993 1098 30.8 90 34%
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Upon first consideration, it would appear that the best comparison of tax rates would be the
client firm's tax rate the year in which the leasing arrangement occurred, as compared with
the leasing firm's tax rate the year after the leasing arrangement. However, because of
changes in State tax schedules from one year to the next, this may not be an accurate
measurement in the differences between the leasing firms and client firms tax rates. For
example, if the State trust fund were to experience an increase in its balance from one year to
the next, it is possible that nearly al firms would experience a decrease in their tax rates as a
result of a shift in the tax schedules for the following year.

To eliminate the effects of shiftsin schedules, it is best to compare tax rates for the same year
for both the client and the leasing firms. Because many client firms lease their entire
workforce, many client firms cease to have Ul covered employees (and thus a Ul tax rate) in
years subsequent to the leasing. To maximize the number of leasing firm/client firm
combinations analyzed, this study compares tax rates for the leasing and client firms for the
year of the leasing occurrence. This analysis will not reflect changes in the tax rates of the
leasing firms brought about by the States' experience-rating systems, but it will provide a
measure of the change in the tax rate (and hence payroll taxes) for the leased employees as a
result of leasing. Because most States use multiple years (generally, 3 to 5) worth of payroll
taxes and charged benefits to calculate their experience-rated tax rate, an analysis of the
effects of leasing arrangements on leasing firms experience rating would require the use of
data taken over an extended period of time. However, such an anaysis would be
unsatisfactory because, with the passage of time, it would be difficult to attribute such
experience-rating changes only to the leasing arrangements.

4.4.2 Results of the Tax Rate Analysis

The analysis consists of the comparison of the mean tax rates for the leasing firms and client
firms in each of the three States. We first calculate the unweighted mean tax rates of the
leasing and client firms. Because occurrences involving a greater number of employees
changing firms (and thus tax rates) would have a greater effect on the trust funds, a second
component of the analysis calculates the mean tax rates for the leasing and client firms,
weighted by the number of employees involved in each leasing occurrence. Thus, a leasing
occurrence involving 500 employees would have a greater effect on the weighted mean tax
rates for the leasing and client firms than one involving 50 employees. Using these weighted
mean tax rates, we then estimate the total effect, in dollar amounts, the identified leasing
arrangements had on the State trust funds.

Some States, including Florida, regulate the employee leasing industry within their State
boundaries. To do so, they maintain lists of licensed employee leasing firms. Florida
identified both their licensed leasing firms and their licensed client firms for this study, and
additional analyses were conducted comparing the mean tax rates of the licensed firms (both
leasing and client), with those firms identified using Florida Ul wage records. These results
make up the fourth component of this analysis.

3Both the client firm and leasing firm were required to have atax rate for the year of the leasing occurrence for
that particular leasing occurrence to be included in both the weighted and unweighted analyses.
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4.4.2.1 Unweighted Mean Tax Rates

In all three States (Florida, Texas, and Oklahoma) the average tax rates over the 4 years for
the identified leasing firms were lower than the average tax rates for their client firms. The
greatest disparity was in Florida, where the leasing firms' average rate was 0.90 percent lower
than that of their clients. Texas had the least difference, with the mean tax rate of the
identified leasing firms being only 0.28 percent lower than that of their clients (a 16-percent
reduction). Oklahoma had a 0.40-percent difference between the mean rates of the leasing
firms and client firms against an average tax rate for the client firms of 1.94 percent (a
reduction in the rate of 21 percent). Exhibit 4-5 displays the unweighted mean tax rates for
both the leasing firms and their clients for all three States.

4.4.2.2 Weighted Mean Tax Rates

When weighted by the number of employees involved in the leasing occurrence, the mean
tax rates for the leasing firmsin all three States were lower than the average tax rates for their
client firms. The weighted mean tax rates of the leasing firms in both Texas and Florida were
approximately 0.40 percent lower than those of their clients (19 and 26 percent reductions,
respectively). In Oklahoma the leasing firms weighted mean tax rate was 0.11 percent lower
than their clients (a 6-percent reduction). Exhibit 4-6 displays the weighted mean tax rates
for the leasing and client firms for the three States.

4.4.2.3 Effects on State Trust Funds

The differences in the weighted average tax rates were created based on the actual tax rates
of the leasing and client firms in the same year the year in which the changeover of
employees from the client firm to the leasing firm occurred. This avoids the issue of the
effects of changes in tax schedules from year to year based on overal trust fund effects.

The elements of the analysis are shown in Exhibit 4-7. Because leased employees are
generally full-time workers, we assume that each employee who changes over to a leasing
company receives at least the maximum taxable wage in the State in that year. Given that the
highest, Oklahoma, is $10,700, this seems plausible. We then calculate the per-employee
annual tax using the tax rate of the client firm and the leasing company applicable to each
employee that changed over in the year they changed over. The difference in the average
annual tax per employee is shown in column 6 of the exhibit. This amount, multiplied by the
number of employees involved in the changeovers in each State yields an estimate of the loss
to the State trust fund over the period of the analysis as the result of employee leasing. Thisis
shown in column 7 of the exhibit.

To the extent that the employee who changed over did not earn at least the maximum taxable
amount of wages in the State in each year, these estimates of loss to the trust fund are
overestimates. However, more importantly, the estimates are generated only for the year in
which the changeover occurred. By definition, once a worker changed over to the leasing
company, that worker remained employed by the leasing company through the first quarter of
1994. Thus, to the extent that the workers remain with the same leasing company and client
firms, the estimates presented here may be thought of as 1-year losses to the State trust fund.
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Exhibit 4-5

Unemployment Insurance Service
Department of Labor

Unweighted Mean Tax Rates of Identified
Leasing Firms and Their Clients

State Leasing Firms' Client Firms' Mean Difference Percent
Mean Tax Rate Tax Rate Reduction
Florida 0.97% 1.86% -0.89% -47.85%
Oklahoma 1.54% 1.94% -0.40% -20.62%
Texas 1.47% 1.75% -0.28% -16.00%
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Exhibit 4-6

Unemployment Insurance Service
Department of Labor

Mean Tax Rates of Identified Leasing Firms
and Their Clients Weighed by Employees
Involved in Leasing Occurrence

State Leasing Firms' Client Firms' Mean Difference Percent
Mean Tax Rate Tax Rate Reduction
Florida 1.16% 1.56% -0.40% -25.64%
Oklahoma 1.65% 1.76% -0.11% -6.25%
[Texas 1.78% 2.19% -0.41% -18.72%
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Exhibit 4-7

Unemployment Insurance Service
Department of Labor

Estimates of Trust Fund Loss

Total Annual Annual Annual Estimated

State Maximum Emolovees in Client Firm Leasing Firm Tax Annual
Taxable Wage ploy Taxes per Taxes per Difference per Trust Fund

Changeovers
Employee Employee Employee Loss

Florida $7,000 39,851 $109.20 $81.20 $28.00 $1,115,828

Oklahoma $10,700 747 $188.32 $176.55 $11.77 $8,792
Texas $8,500 87,552 $197.10 $160.20 $36.90 $3,230,669
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Because we identified only 747 changeovers in Oklahoma, the fact that the trust fund loss
estimate is small ($8,700) is not surprising. At the other end of the spectrum, the estimates
for Texas, with 87,000 changeovers, runs to $3.2 million. Florida, with 39,800 changeovers
has an estimated trust fund loss of more than one million dollars. Put in perspective, using
1992 taxable wages as the base, the largest loss was six tenths of a percent of the taxable
wages in Texas. Thus, it would reduce the average tax rate by that amount.* For Florida, it
amounts to three tenths of 1-percent. In Oklahoma, the small size of the leasing industry had
infinitesimal effect.

4.4.2.4 Effects of Licensing

As noted earlier, Florida provided both their licensed leasing firms and those firms' licensed
clients, coupled with the firms (both leasing and client) identified by using Florida's Ul wage
records, which allows comparison between the following combinations of leasing and client
firms:

Identified unlicensed leasing firms and their identified client firms
Unidentified licensed leasing firms and their licensed client firms
Identified licensed leasing firms and their identified client firms
Identified licensed leasing firms and their licensed client firms

Only unweighted means were calculated for those leasing/client firm combinations
involving unidentified licensed clients, because the licensed clients were not identified
using the Ul wage records and thus had no leasing occurrences and, therefore, no
weighting variable.

For all four leasing/client groups examined, the unweighted mean tax rate was lower for
the leasing firms. The identified licensed leasing firms had lower unweighted tax rates
than both the identified unlicensed leasing firms and the unidentified licensed leasing
firms.

For those licensed leasing firms identified by the Ul wagerecord algorithm, the
unlicensed client firms (i.e,, those identified by the algorithm but not by Florida) had a
higher unweighted mean tax rate than the licensed clients. Furthermore, the difference
between the leasing firms and unlicensed client firms unweighted mean tax rates was
greater than that between the leasing firms and licensed client firms unweighted mean
tax rates.

Even though the identified unlicensed leasing firms unweighted mean tax rate is lower
than their (identified) client firms unweighted mean tax rate, the weighted mean tax rates
of the client firms are lower than those of the leasing firms. This suggests that, although
the identified leasing firms tax rates are generally lower than their client firms, the larger
leasing occurrences that occurred for the identified, yet unlicensed, leasing firms took
place with those clients that had lower tax rates. Exhibit 4-8 displays the mean tax rates,

“Committee on Ways and Means, U.S. House of Representatives, 1994. Overview of Entitlement Programs,
July, Table 7-12, p. 297.
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Unemployment Insurance Service

Exhibit 4-8

Department of Labor

Mean Tax rates of Licensed
and Unlicensed Florida Leasing

and Client Firms

Leasing
Firms'
Weighted
Mean Tax
Rate

Client
Firms'
Weighted
Mean Tax
Rate

Diff.

Leasing
Firms'
Unweighted
Mean Tax
Rate

Client Firms'
Unweighted
Mean Tax
Rate

Diff.

Pct.
Reduction

Unidentified
Licensed
Leasing Firms
and Licensed
Client Firms

n/a

n/a

n/a

1.48%

1.82%

-0.34%

-19%

Identified
Licensed
Leasing Firms
and Licensed
Client Firms

n/a

n/a

n/a

0.99%

1.78%

-0.79%

-44%

Identified
Licensed
Leasing Firms
And Identified
Client Firms

0.72%

1.79%

-1.07%

0.84%

1.94%

-1.10%

-57%

Identified
Unlicensed
Leasing Firms
and |dentified
Client Firms

1.49%

1.38%

0.11%

1.44%

1.61%

-0.17%

-11%
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both unweighted and, where appropriate, weighted, for the combinations of licensed and
unlicensed leasing and client firms for Florida.

4.4.3 Indications of Possible Tax Rate Manipulation

In addition to the reasons given above why leasing firms could be expected to have lower
payroll tax rates than the average of their client firms, there are several ways in which
leasing firms can manipulate their payroll tax rate over time to lower their Ul
contributions. These include the following:

1. Establishing a low rate for an employer account by maintaining an account with
minimal (1 or 2 employees) employment and then moving their leasing
employment into that account

2. Letting an account whose experience-rated tax rate has increased become inactive
and transferring the leasing employment to another account (with a lower payroll
tax rate)

Because Florida provided the most complete data of the three States, we attempted to
identify instances of these methods of tax rate manipulation. To do this, we first
determined how many of the identified leasing firms had tax rates lower than the
beginning tax rate (2.7 percent in Florida) at the time of their first changeovers. Then, we
identified firms that experienced a substantial increase in their employment level
subsequent to becoming experience-rated. Finally, we examined the tax rate patterns of
the leasing firms that became inactive in 1994 or 1995 and the universe of firms that
became inactive in those same years.

Because Florida maintains only a 5-year archive of its firms tax rates in electronic
format, and we received the firm's data after the assignation of the 1995 tax rates, we
were unable to determine the tax rate of al 101 identified leasing firms at the time of
their first leasing occurrence. Of the identified leasing firms that did have a tax rate the
year of their initial leasing occurrence, only 27 percent had a tax rate of 2.7 percent. This
suggests that most firms have previously established tax rates before experiencing any
leasing occurrences.

Using the tax rate and employment data, we also identified 33 firms that had a starting
tax rate of 2.7 percent with a very low employment level (less than 5 employees) and
experienced a decline in their tax rate with a subsequent substantial increase in their
employment. Six of these firms were licensed leasing firms (three of which we aso
identified). All these firms employment levels increased by more than 400 employees the
year of or the year after the decrease in their tax rates.

Examining the tax rate patterns of firms that became inactive in 1994 or 1995 reveds that
most of the 10 identified leasing firms that became inactive experienced increases in their
tax rates in their previous years. On average, these firms experienced an annual increase
of 0.26 percent in their tax rates. On the other hand, the universe of firms that became
inactive in 1994 or 1995 experienced no increase in their tax rates in earlier years.
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4 .5 Tax-Benefit Ratio Analysis

In addition to the analysis of payroll tax rates of leasing and client firms discussed earlier, we
examined the chargeable benefits and taxes paid by the leasing firms and client firms. For this
we obtained additional data from Florida and Oklahoma. The employee leasing industry's effect
on the State Ul systems can aso be measured by comparing the Ul taxes paid and the benefits
charged to the leasing firms to the Ul taxes paid and the benefits charged to the client firms.
Leasing firms argue that, because they have the ability to move employees from one client firm
to another, they should have lower benefit charges than their client firms had previoudly. If thisis
the case, the ratio of taxes paid to benefits charged should be higher for the leasing firms than the
client firms. To examine this issue, we requested total taxes paid and benefits charged for the
firms we identified as leasing companies and for their client firms over the period used for the
study. If the leasing firms tax-benefit ratios were lower than the client firms' tax-benefit ratios,
then the leasing arrangements would be having a negative impact on the State Ul trust funds.

Exhibit 4-9 shows the totals of taxes paid and benefits charged to leasing companies and their
client firms in Oklahoma and Florida for the period 1990 to 1994. Initially, these results would
seem to contradict the argument that the leasing companies negatively affect the trust funds
relative to the experience of their client firms. In both States the ratio of taxes to benefits is
higher for the leasing firms than for the client firms. However, there are reasons why this
conclusion may not be warranted.

In the previous analysis, we were able to compare the tax rates paid on the wages of the leased
employees for the leasing firms and client firms. In this case we had to accept total taxes and
benefits for the firms as a whole, not just for the leased employees. This is because the leased
employees, of necessity, had to remain employed over the entire period. Therefore, no benefits
would be charged for those employees. Consequently, the data cover all employees of the firms
over the period.

Many leasing companies also provide temporary employees. Taxes are paid on temporary
employees, but they are less likely than regular employees to qualify for unemployment benefits.
Therefore, we might expect benefits charged to leasing (and temporary help) companies to be
lower relative to taxes than for client firms.

Note than in Exhibit 4-9 the ratios of taxes to benefits for both leasing and client firms in both
States are less than one in al but one case substantially. Because nonchargeable benefits are not
included, the expectation was that these ratios would be greater than one. The fact that these
ratios are less than one is perhaps a result of the recessionary period of the early 1990's. During
this time, the trust fund in Florida fell from $2.4 billion to $1.6 billion and annual taxes were
about two-thirds of annual benefits paid. In Oklahoma, total State taxes and benefits paid were
approximately equa in these years. However, the ratio of taxes to benefits for both leasing firms
and client firms declined by more than half over the period. Thus, some of the difference could
result from the inability of the experience rating system to completely adjust the tax structure to
cyclically higher benefit payout. Oklahoma s one of two benefit-wage ratio States.

All of this leads us to conclude from this analysis that the aggregate tax-to-benefit ratio is
inadequate to measure leasing company effects on Ul trust funds relative to their client firms.
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Exhibit 4-9

Unemployment Insurance Service
Department of Labor

Dollar Tax/Benefit Ratios
Leasing Companies and Client Firms
1990 to 1994

State Taxes Benefits Ratio

Oklahoma

Leasing Co. $2,021,495 $3,466,756 0.58

Client Firms $2,134,200 $10,415,962 0.2
Florida

Leasing Co. $54,713,627 $59,445,823 0.92

Client Firms $69,722,183 $121,000,295 0.58

* *
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Appendix A
EMPLOYEE LEASING STUDY

Survey of State Unemployment Insurance Tax Administrators

This survey seeks information on the growth of the employee leasing industry in your State, how State
Unemployment Insurance (Ul) staff have dealt with employee leasing firms, and how the growth of thisindustry has
affected the Ul system.

Most questions ask you to check the most appropriate answer, although some questions allow you to check all
answers that apply. Other questions ask for data on industry size and employment; estimates are encouraged if
detailed data are not available.

We estimate that it will take an average of 1 hour to complete this survey. If you have any comments regarding these
estimates or any other aspect of this survey, including suggestions for reducing this burden, send them to the Office
of IRM Policy, Department of Labor, Room N-1301, 200 Constitution Avenue, N.W., Washington, D.C. 20210 and
to the Office of Management and Budget, Paperwork Reduction Project (1205-0345), Washington, D.C. 20503. (Do

not send the completed survey to either of these offices.)

Please mail the survey and all accompanying documents by November 1, 1994, to

Employee Leasing Survey
KRA Corporation

1010 Wayne Avenue, Suite 850
Silver Spring, Maryland 20910

Or fax to

KRA Corporation
ATTN: Robert Cook
(301) 495-2919

Your participation in this survey is entirely voluntary, but we hope you will be able to provide systematic
information on your State's experience with the employee leasing industry to assist UIS in evaluating the impact of
this industry on State Ul Trust Funds. If you have questions about the survey, please call Robert Cook, Senior
Economist, KRA Corporation, at (301) 495-1591.
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State

EMPLOYEE LEASING STUDY

Survey of State Ul Tax Administrators

Definition of Leasing Firms

1. Do State Ul staff use the following to distinguish employee leasing firms from temporary help firms?

Yes No

@ Special licensing of leasing companies ................cocevvvveeee [ 11 [12

(b) Legislation requiring registration of leasing companies .............. [11 [12

(c) Discussions with employee leasing firm managers ................... [11 [12

(d) Whether the word "leasing" appears in the firm's name ............. [11 [12

(e) The length of staff placements .............c..cccoo i [11 [12

4] Other (Please describe) .......ccoocviiiiiiiiiiiiiiiiici i 11 []12

1A What is the State's definition of an employee leasing firm? (Please cite source.)

1B. What is the State's definition of a temporary help firm? (Please cite source.)

1C. What is the distinction between the two?

KRA Corporation



2. Who is considered the employer of leased employees in your State?

(@ Employee leasing firm ... [
(b) Client firm ... e e e []2
(c) Other (Please describe) [13
3. How does the State handle the leasing of:
Partners and Corporate

Sole Proprietors? Officers

@) They are considered employees of the employee

[€aSING COMPANY ...ttt i e e e e aens [11. [11.
(b) They are considered employees of the client firm ...... [12 [12
(b) They are considered owners and, therefore, not

eligible for Ul ... ... e, [13 [13
(d) Other (Please describe) [14 [14

Applicable State Laws

4, Do any laws specifically govern the operation of employee leasing firms in your State?
YES oot [
NO Lot e []2 (Skip to Question 7)
4A. If yes, when were these laws passed? ................covevveen.. 19

4B. Please list the citations and attach copies of the appropriate section of the laws.
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5. Why was this legislation enacted?

6. What effects has this legislation had on the employee leasing industry? (Check all boxes
that apply.)

@ Reduced iNdUSEIY SIZ€ ......coiii i e e e e e e e e [
(b) Slowed INdUSErY growth .......oii i e e e e e [ ]2
(c) Increased financial liability of firms in the industry ................ocooiiiii e 113
(d) Increased regulation of the iINduStry ..........coooii i e [ 14
(e) Increased financial entry requirements (bonding, reserves, insurance) .............. [15
4] Increased reporting reqUIrEMENES ..........oevve e ir e viieeieecie e e eeieneeneeneenenn []6

(9) Other (Please describe) [17

Effects on the Ul Trust Fund

7. Is the employee leasing industry monitored by Ul staff?
(=T PP [ I |
N P I V21

TA. If yes, please describe how and the level of effort involved:
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8. Who is held liable when an employee leasing firm defaults on Ul payroll taxes?

(@) The employee leasing company ..........cccoeviiveiiiiiineinieein e [11
(b) The client firm ... e ]2
(c) Neither; losses are experienced by the State Ul trust fund ................. [13
(d) Other (Please describe) [14
9. Has your State experienced any of the following problems with employee leasing firms?
Yes No

@ Firm with unpaid Ul trust fund contributions filed bankruptcy ..... [11 [12

(b) Payroll tax rate manipulation ................ccoviiiiicii i 1 [12
(c) Delinquent Ul payroll taxes ..........cc.ocovveviv i [11 [12
(d) Other problems (Please describe) [11 [12
10. How has the operation of employee leasing firms affected your State's Ul trust fund? (Check all

boxes that apply.)

@ It has reduced contributions because the employee leasing firm now

reports as a professional services firm. .............coco i 11
(b) It has increased contributions because leasing firms now report

employment of client firms that was previously not reported................ [12
(c) It has reduced taxable wages because employees who previously

worked for more than one client company now report wages from

one employer ONly.......cooiiiiii i e []3
(d) It has reduced the number of covered employers by

aggregate reporting.......oeveveeieriee e e e e e e | 4
(e) It has had no significant effect................ccoo i [15
4] Other (Please describe) []16
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11. How has the operation of employee leasing firms affected Ul tax rates in your State? (Check all
boxes that apply.)

(a) It has raised tax rates statewide due to ineffective charges. .............c..ccoveei i [11

(b) It has raised tax rates for firms in SIC 7363 (Help Supply Services) ............cc.eceevvenn. []12

(c) It has had no significant effect. ... e [ ]3

(d) Other (Please describe) [14

Industry Size and Employment

12. How many employee leasing firms operated within your State in the following years? (Please
provide estimates if actual data are unavailable.)

12A.

12B.

12C.

12D.

12E.

Please check if the above data are estimates. [ ]

13. How many workers did the employee leasing industry employ in the following years? (Please
provide estimates if actual data are unavailable.)

13A.

13B.

13C.

13D.

13E.

Please check if the above data are estimates. [ ]
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Reported Industry Classifications

14. Have increases in the employee leasing workforce been accompanied by shifts in the reporting of
the workforce from one industry category to another (e.g., from manufacturing to services)?

YES oot e [
NO Lo e e []2
[0} o B 1 [0 P [ 1<

14A. If yes, does your State have any evidence that this phenomenon is a result of aggregated
reporting of employment by employee leasing firms?

14B. Does your State record the SIC codes of leasing company client firms or their
employment in the appropriate SIC code?

B (== I I
NO et e [ ]2 (SKip to Question 18)

Other (Please Describe)

15. What are the major industries of client firms? (List SIC codes, if available.)

16. Have there been noticeable changes in the SIC codes of client firms of employee leasing firms
during the past 5 years (i.e., a change in the industry mix)?

YES oot ]
NO (o e [ ]2

16A. If yes, please describe.
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17.

Have there been instances of improper reporting of SIC codes by employee leasing firms?

@) Yes, many (more than 10% of leasing firms misclassify) ...................ocoveve. 1
(b) Yes, although infrequently (5-10% of leasing firms misclassify) .............c..coooiins [12
() N P [ 1<

17A. If yes, how has your State identified the misclassifications?

Registration Requirements

18.

Are employee leasing firms required to fulfill additional business registration requirements in your
State?

D =S [ e
NO v i |12 (SKip to Question 19)
18A. What year did mandatory registration begin? 19

18B. Why was registration made mandatory? (Check all boxes that apply.)

(a) To track the growth of the employee leasing industry [11
(b) To ensure that all Ul taxes are paid properly []12
(c) To distinguish leasing firms from temporary help firms [13
(d) To ensure that proper SIC codes of client firms are reported [14
(e) Other (Please describe) [15
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18C. Has registration been successful in accomplishing each of the following goals? (Answer
for all categories; not just for those reasons circled in 18B.)

@ To track the growth of the employee leasing industry [11 [12 []3
(b) To ensure that all Ul taxes are paid properly) [11 [12 []3
(c) To distinguish leasing firms from temporary help firms) [12 12 []13
(d) To ensure that proper SIC codes of client firms are reported [12 (12 []3
(e) Other (Please describe) [12 (12 []13

Bonding Requirements

19. Does your State require each employee leasing firm to post a bond in order to operate within the
State?
Y S ittt e e [11
NO et e e e e e e [ ]2 (SKip to Question 20)
19A. When was the bonding of employee leasing firms made mandatory? 19
19B. How is the size of the bond determined?
@ By the number of employees of the firm [11
(b) As a percent of payroll [12
() The bond is set at a flat dollar amount [13
(d) Other (Please describe) [14
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19C.  What liabilities does the bond cover? (Check all boxes that apply.)

@ Ul payroll taxes [11
(b) Workers' Compensation premiums [12
() Health insurance premiums [13
(d) Pension contributions [14
(e) Other (Please describe) [15

Client Firm Reporting Requirements

20. Does your State require employee leasing firms to submit a list of client firms?
YES toiiii i [
NO vt i e s e e [ ]2 (SKip to Question 21)

20A.  When were employee leasing firms first required to submit client lists? 19

20B. Why was the reporting of client lists made mandatory? (Check all boxes that apply.)

(€)] Because the client firm is liable for unpaid Ul payroll taxes [11
(b) To ensure that the proper SIC codes of client firms are reported [12
() To identify client firms for compliance audit purposes [13
(d) (Please describe) [14
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20C.  What types of client information are employee leasing firms required to submit? (Check

all boxes that apply.)

@ Leased employment at their client firms [11
(b) SIC codes of their client firms [12
(c) Multiple Worksite Reports (MWRS) [13
(d) Employer IDs of their client firms [14
(e) Other (Please describe) [15
Failure Rates of Leasing Firms
21. Can you identify the number of employee leasing firms inactivated with delinquent account
balances?
01PN N I !
N P I V24
570 1 A T P I <
21A. Ifyes, in the last calendar year,

21B.

How many such occurrences were there?
What was the dollar amount of the associated delinquencies?

How do the number of occurrences and the dollar amount of the associated
delinquencies compare with those of the following:

Higher Lower No Difference Don't Kow

@ All other industries in the State? [11 []12 [13 [14
Small firms (fewer than 25

() employees) in the State? [11 [12 [13 [14

(c) Temporary help firms in the State? [11 []2 [13 [14

KRA Corporation
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Experience-Rating Procedures

22. How is the experience-rated tax rate for an employee leasing firm determined?

@)

client firm
() Identical tax rates for all client firms based on the overall experience of the leasing []2
company
(c) Other (Please describe) [13
23. Does this method differ from the experience-rating procedures used for temporary help firms?
R = T PP [ |
NO o e e e []2
23A. If yes, please explain how the methods differ.

Different tax rates for each client firm based on the previous experience of each

Associated Changes in Successor Rules

24. What special considerations concerning business successorship does your State make for

employee leasing firms?

@
(b)
(c)
(@)

They may not transfer the experience record of client firms.
They must maintain the experience record and tax rates of client firms.
They are treated like any other firm.

Other (Please describe)

[]1

[11

[13
[14

KRA Corporation
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25. Were business successorship laws altered as a result of the growth of the employee leasing
industry?

= TPV [ ¥ §
NO o e e e [ ]2

25A. If yes, please explain how the laws were altered.

Additional Comments

Name of Person Completing Questionnaire

Telephone Number

[ ] Please check if you would like a copy of the report on the survey results.

Thank you for taking the time to respond to this survey.
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AL

AK

AZ

AR

CA

CO

CT

DC

DE

FL

GA

Appendix B

STATE EMPLOYEE LEASING STATUTES AND REGULATIONS

None; Master-Servant provisions determine employment.
None

Arizona Revised Statutes, Employment Security, Section 23-614(a)-(g) definition and
determination of employing unit status for temporary services employers and leasing
employers; establishes employee leasing firms and temporary services firms (not clients)
as employers.

Arkansas Code Annotated 23-92-301 through 23-92-315, "Arkansas Employee Leasing
Act;" Emergency Rule & Regulation 58 (licensing of Employing Leasing Firms);
Employment Security Law Section 11-10-717(e) & Regulation 20 refers to who is liable
for contributions and the posting of surety bonds by the employee leasing firm to relieve
clients lessees from joint and several liability; Unemployment Insurance statutes begin at
23-601.

Assembly Bill No. 2733, Chapter 793 amended California Unemployment Insurance
Code added section 606.5 determining factors in classifying temporary services
employers and leasing employers as the employing units.

Colorado Employment Security Law 8-70-114 defines employee leasing company.

Definition of Employee Leasing Company from Agency Policy based on Massachusetts
Regulations Section 5656-5659C; Connecticut Agency Policy deals with registration and
establishes the employee leasing firm as the agent of the client firm.

None.
None.

Florida Statutes Annotated, Chapter 468, Business & Professional Regulations, Part XI-
468.520 through 535, "Employee Leasing Companies' legidation has definition and
deals with employer licensing; Florida Statutes (Unemployment Compensation) Section
443.036(16) defines employee leasing company and the client; Florida Statutes
Annotated, Section 440.01 "Workers Compensation.”

Georgia Employment Security Law 1991, Section 34-8-32 definition of an employee
leasing company; Section 34-8-172 requires surety bond to be posted by employee
leasing firms, Rules of Georgia DOL Employment Security Law, Section 300-2-7-.07
detailed explanation of surety bond requirements.
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HI

KS

KY

LA

MA

MD

ME

Ml

MN

No specific mention of employee leasing; Hawaii Revised Statutes 383-1 through 10
defines employing unit, defines employment, master-servant relationship; Administration
Rules 12-5-17a filing of a report by employing units to determine liability for
contributions.

None

ldaho Code Chapter 24, 44-2401 through 2407 "ldaho Professiona Employer
Recognition Act" and Chapter 13, 72-1349D define employee leasing firms as
"professional employers’ and details the financing of benefit payments by professional
employers and their clients respectively; Unemployment Insurance statutes at 72-1301.

[llinois Administrative Code Chapter 4, Section 2732.305.c (rules) definition and criteria,
employer criteria; proposed amendment.

None currently; trying to pass legislation.

Kansas Statutes Annotated, Employment Security Law, Section 44-703(ff) & (gg) defines
"lessor employing unit" & "client lessee"; Section 44.758 client lessee jointly and
severdly liable for contributions.

None
None

Code of Massachusetts Regulations 430-5.07 through 5.13 establishes procedures
regarding reporting requirements for employee leasing companies and their clients,
discusses benefit charges and experience rates, Massachusetts General Laws Annotated
(MGLA), Title XXI, Chapter 152 (Workers Compensation) Section 14A definitions;
Unemployment Insurance at Chapter 151A.

None

26 Maine Revised Statutes Annotated (MRSA), "Unemployment Compensation Act,”
Section 1043.6A,8A definitions; 26 MRSA 1221.A1 through 8 liability & posting of
surety bonds; 32 MRSA 14051 through 14058 additional definitions, employee leasing
company criteria, registration, workers compensation, and unemployment insurance
contributions.

None
Minnesota Statute 268.163 Subd 2 definition, liability, bonding; Minnesota Statute 79-

255, Sub 1 employee leasing registration for workers' compensation insurance; additional
legidlation proposed.
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MO

MS

MT

NC

ND

NE

NH

NJ

NM

NV

NY

OH

OK

OR

PA

Missouri Employment Security Law 288.032.2 definition & criteria, joint and several
liability, bonding; Missouri Employment Security Regulation 8 CSR 10-4.160 details on
posting of surety bonds, Vernon's Annotated Missouri Statutes 287.282 (Workers
Compensation Law) definition, liability, registration.

None

None; proposed legidlation.

Employment Security Law Sec. 96.8(5)r definition and criteria.
None

Nebraska Revised Statutes of 1943 Section 48.602 definition; Section 48.648
contributions; payment; rules and regulations.

New Hampshire Revised Statutes Annotated 277-B.1-18 definitions, criteria, licensing,
unemployment contribution liability and bonding; Proposed Interim Rules Emp 306.01-
05 definitions, reporting and payment requirements

None

New Mexico Statutes Annotated (NMSA) 51.1-52.1 definition & criteria; NMSA 59A-2-
9.1 defining, classifying temporary and leased employees, and employer experience
ratings, NMSA 60-13A-1, "Employee Leasing Act" definitions, registration, licensing,
compliance with workers compensation laws, bonding, employment contributions;
Unemployment Insurance statutes at Section 51-1-1.

Nevada Revised Statutes 616.254 through 616.255 definitions, registration, joint and
severa liability if employee leasing firm fails to make proper insurance contributions;
LCB file No. R084-94 regulations detailing the preceding statute; 616 Nevada
Administrative Code; Unemployment Insurance statutes at Section 612.010-612.720.

None
Ohio Administrative Code (rule) Section 4141-3-07 definition.

Oklahoma Statutes Annotated Title 40, Chapter 1, Article 1, Part 2, Sec. 1-209A
definition, joint and severa liability, bonding.

Oregon Revised Statutes 656.850 through 990 (Workers Compensation) definition,
licensing, workers compensation requirements, Workers Compensation Division
Administrative Order 94-052, Oregon Administrative Rules, Workers Compensation
Division, 436-50-001 through 436-50-470 definitions, responsibility for compensation
coverage, licensing, recordkeeping, reporting requirements

None
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RI

SD

TN

X

uT

VA

VT

WA

Wi

WY

General Laws of Rhode Idand Annotated 44-30-71.4 (Divison of Taxation laws)
definition, certification, joint and several liability; (Unemployment Insurance statutes at
42-19-1 through 42-10-9).

Code of Laws of South Carolina 40-68-10 through 40-68-180 "Staff Leasing Services
Act" (Workers Compensation) definitions, licensing, contract requirements, client
responsibility for contributions, No statutory provision or regulation for employee leasing
as pertains to unemployment insurance; common law rules apply.

None

Tennessee Code Annotated 62-31-102 (current legislation) definitions, "Tennessee
Employee Leasing Act" amending Tennessee Code Annotated, Title 62, Chapter 31
(adding sections 2-20) effective January 1, 1996 definitions, licensing, client and staff
leasing contract, staff leasing responsibilities as employer (wages, taxes, unemployment
and workers' compensation); Unemployment Insurance statutes at 50-7-101.

"Staff Leasing Services Act," Section 13, Texas Civil Statutes Article 9104 definitions,
licensing, contract and contract requirements, workers compensation, unemployment
taxes, health insurance; Staff Leasing Services Rules and Regulations Chapter 72.1
through 91 provides further details to Staff Leasing Services Act; Unemployment
Insurance statutes at Title 83 Chapter 14.

Utah Code Annotated 58-59-101, "Employee Leasing Company Licensing Act"
definitions, licensing; General Rules of the Division of Occupational and Professional
Licensing R156-1-101 through 404d additional details regarding Employee Leasing
Company Act; Unemployment Insurance statutes at 35-4-1.

None

Vermont Code 21 V.S.A. defines "employee leasing company” as a person engaged in
the business of providing individuals to perform ongoing services for an indefinite time
period for client companies; Additional rules an regulations regarding employee leasing
company provided in Vermont statute.

Employment Security Department Tax Policy Manua has definition (not a "legal”
definition); proposed legidation; Unemployment Insurance statutes at 50.01.005.

Wisconsin State Statutes 108.02-12m defines "employee service company” as a leasing
company or temporary help service and lists criteria; Additional rules regarding
employee service company provided in compensation manual.

None

Criteria for service supplier at 27.3.502(g) of state statutes- also joint and several
liability; definition of service supplier.
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Appendix C

Employee L easing and Temporary Help Definitions by State

State Employee L easing Definition Temporary Help Definition

Alabama None. None.

Alaska None. None.
For purposes of thissection, "leasing employer” or "temporary servicesemployer" meansan employing unit that contractswith clients or customersto supply workersto perform
servicesfor the client or customer and that performsall of the following:
(1) Negotiateswith clients or customersfor such matters asthe time of work, the place of work, the type of work, the working conditions, the quality of servicesand the price of
services.

Arizona (2) Determines assignments or reassignments of workers, even though workersretain the right to refuse specific assignments.
(3) Retainsthe authority to assign or reassign aworker to other clients or customersif aworker i sdetermined unacceptable by aspecific client or customer.
(4) Assigns or reassignsthe worker to perform servicesfor aclient or customer.
(5) Setstherate of pay of theworker, whether or not through negotiation.
(6) Pays the worker form hisown account or accounts.
(7) Retains the right to hire and terminate workers. (Arizona Revised Statutes Chapter 4, Section 23-614(G).
"Employeeleasing firm" shall mean any person engaged in providing service of employees
pursuant to one or more employee leasing arrangements. (Arkansas Regulation 58 Section 4D)

" Temporary Employee" shall mean a person employed either through another

"Employee Leasing Arrangement” shall mean an arrangement or agreement, under written person or directly by an employer to support or supplement the existing work
contract or otherwise, whereby: forcein special situations such as employee absences, and temporary skill
1. anemployeeleasing firm assigns or purportsto assign human beings, or the labor or shortages, seasonal workloads, and special assignments and projectswith the

Arkansas services of human beings, to clients, for whom the human beings either do perform or are expectation that the person's position will be terminated upon completion of the

lexpected to perform such labor or services;

2. thearrangement isentered to be, or is, on-going rather than temporary in nature; and

3. common law employment rights and responsibilitiesrelative to the "assigned” human beings,
including the employer'sright of direction and control of the "employee" asto the method and
manner of doing the work, are shared by the employeeleasing firm and the client. (Arkansas
Regulation. 58, Section 4G)

task or function. Contracting for servicesto be performed by temporary
employee shall not be considered the making of employeeleasing arrangements,
(Arkansas Regulation 58 Section 4H)
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A "temporary servicesemployer" and a"leasing employer" isan employing unit that contractswi
customer and performsall of the following functions:

ith clientsor customersto supply workersto perform servicesfor theclient or

(1) Negotiateswith clients or customersfor such matters astime, place, type of work, working conditions, quality, and price of services.
(2) Determines assignments or reassignments of workers, even thought workers retain the right to refuse specific assignments.

California (3) Retains the authority to assign or reassign aworker to other clients or customers when aworker isdetermined unacceptabl e by aspecific client or customer.
(4) Assignsor reassignstheworker to perform servicesfor aclient or customer.
(5) Setstherate of pay of theworker, whether or not through negotiation.
(6) Paysthe worker from itsown account or accounts.
(7) Retains the right to hire and terminate workers. (California Unemployment Insurance Code Section 606.5(b))
For the purposes of this section, an " employee leasing company" shall be defined as any For the PUrposes of thIS_SECtIOI’l, tempo_rary_ hel_p_contractl ngfirm” means any
Colorado employing unit which, for afee, placesaclient company's workers onto its payroll and assigns ]E)erson tvr\:h?j ISt rt] the bu§| dr']%t?\f emplé)_yl_r(ljg Ialnd';VI dur;\l sand, fokr ?OTﬁe?s?ﬁ('jon
them to the client company for at |east six consecutive months. (Colorado Revised Statutes 8-70- romathird party, providing thosendividua’s to perform work for the thir
114(2)(0)) party, under supervision of thethird party. (Colorado Revised Statutes 8-73-
105.5(1))
IAn employing unit that contracts with aclient company to supply workersto perform services  JAny person conducting abusiness which consists of employing individuals
Connecticut for the client company, excluding part-time or temporary workers. (Agency policy based on directly for the purpose of furnishing part-time or temporary help to others.
M assachusetts Regul ations Section 5656-5659c.) (Connecticut Statutes Section 31-129(e))
Delaware A firm that supplies another organization with its entire staff and manages all personnel affairs |A firm that supplements the staffing needs of another organization. (Working

for that other firm. (NSLA Literature)

Definition)

District of Columbia

A firm that providestemporary and permanent employeesfor afeeto employers. (Working
Definition)

IA firm that providestemporary help, for afee, to employerswho have avacancy
that must befilled at once. (Working Definition)

Florida

The term "employee |easing company" means an employing unit which maintainsavalid and
active license under chapter 468 and which maintains the records required by s. 443.171(7) and,
in addition, maintainsalisting of clients of the employee leasing company and of the employees
including social security numbers, who have been assigned to work at each client company job
site. Further, each client company job site must beidentified by industry, products or services,
and address. Theclient list shall be provided to the division by June 30 and by December 21 of
each year. For purposes of this subsection, "client” means a party who has contracted with an
lemployee | easing company to provide aworker, or workers, to perform servicesfor the client.

L eased empl oyees shall include employees subsequently placed on the payroll of the employee
| easing company shall notify the division within 30 days of theinitiation of termination of the
company's rel ationship with any client company pursuant to chapter 468. (Section 443.036(16)
Florida Statues - Unemployment Compensation)

"Employee leasing” means an arrangement whereby aleasing company assignsits employeesto
aclient and all ocates the direction and control over the leased employees between the leasing

company and the client. (Section 468.520(4) Florida Statutes - Employee L easing Companies)

IA temporary help arrangement, whereby an organization hiresitsown

empl oyees and assignsthem to clientsto support or supplement the client's
workforcein work situations such as employee absences, temporary skill
shortages, seasonal work |oad and special assignments and projects. (Section
468.520(4)(a) Florida Statutes - Employee L easing Companies)
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IAs used in this chapter, the term "employee leasing company" means an independently

lestabli shed business or entity which engagesin the business of providing |eased employeesto
any other employing unit under the following conditions:

(1) Negotiates with clients or customersfor such matters astime, place, type of work, working
conditions, quality and price of service;

IAs used in this chapter, the term "temporary help contracting firm" means any
person who isin the business of employing individuals and, for compensation
from athird party, providing thoseindividualsto perform work for the third
party under the general or direct supervision of thethird party. Employment with
atemporary help contracting firm is characterized by a series of limited-term
assignments of an employeeto athirdparty, based on acontract between the

Georgia (2) Determines assignments of individualstoits clients or customers, even if theindividuals hel inafi dthethird |
retain the right to refuse specific assignments; temporary neip contracting firm and thethir party._A se_parate emp oymc_en_t
(3) Setstherate of pay of theindividuals, whether or not through negotiation; pontract exists betweenthe temp_orary help cqntractl ngfirm a_nd each individual
(4) Pays the individuals from its accounts; and it hires as an employee. Completion of an assignment for athird party by an
(5) Hires and terminatesindividual s who perform servicesfor the clients or customers. (Georgia emplloyee employed by atemporary help contracting firm doesnot, in |Fself,'
Employment Security Law 34-8-32()) terminate the empl oyment contact between the temporary help contracting firm
and the employee. (Georgia Employment Security Law 34-8-46)
A contractual arrangement under which theleasing firmisthe employer of all or part of the A contrac_tual arrangement u_nder which the temporary help f|r_m |sthee_r_np| oyer
Hawaii Client's workforce. (Hawaii Revised Statutes 383-6) who providesworkersto aclient company on atemporary basis. (Hawaii
' Revised Statutes 383-6)
;'NPr:g:'onal employer arrangement” means an arrangement, under contract or otherwise, "Temporary employee" meansaworker employed by an organization which
P . . — hiresits own employees and assignsthem to athird party to support or
|daho (&) A professional em_pl_oyer assi gnswork_ers to pe_rform servicesfor adli ent,_ ] supplement the third party's work force in work situations such as employee
(b) Thearrangement isintended to be, or is, on-going rather than temporary in nature; and absences, temporary skill shortages, seasonal workload conditions, and special
gg?ﬁ (\:\)llg}rkrip(()gi:;laltgezs 4ar$i't?gjc: ngrh%d gg;gizrgggal employer and theclient for assignments and projects. (Chapter 24, Title 44 Idaho Code 44-2403(7))
"Employee leasing company” means an individual or entity which contractswith aclient to "Tgmpqrarytrr]lel p:i rn|1 I rr;ez;\ns an emfl oying ?nit thﬁ:}wi r? itstlown elir;ploy(_ees
. supply one or more workersto perform servicesfor the client on an on-going rather than and assignsthem to clientsto support or suppiement the client Sworktorcein
Illinois temporary basis. (56 Illinois Administrative Code 2765.5) work situations such_ asem_pl oyee absences,_temporary s_kl II_ shorta_ges, see_asonal
) ) workloads, and special assignments and projects. (56 I1linois Administrative
Code 2865.1)
Indiana None. None.
lowa None. None.
R . - . . . . . . [Private employmentagencieswhich provide temporary workersto clientson a
L essor employing unit" means any independently established businessentity which engagesin ! ; ; . .
Kansas the business of providing leased employeesto aclient lessee. (Kansas Statutes Annotated 44- templ)orary fh ¢ phbas Sprovi d?d the prlvgte employment a_xgencnﬁs areliable, as
703(f)) employer, for the payment of contributions on wages paid to the temporary
workers. (Agency Policy Manual)
A practice whereby the payroll of our businessis assumed by asecond business." (Kentucky  [|'Temporary employment agencies provide workersto client businesses to meet
K entucky Field Audit Manual Operational Definition) needswhich are of limited duration.” (Kentucky Field Audit Manual operational
Definition)
Louisiana None. None.
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Maine

"Employeeleasing company" means a business entity that engagesin the business of leasing
lemployeesto client companies without the client company severing an employer-employee

rel ationship with the employeesfor services performed for the client company. (Statute: 1043, 8-
/A Employee |easing company)

" Employee leasing company means a sole proprietorship, partnership, corporation or other form
of business entity, asubstantial portion of the business of which consists of |easing employeesto
one or more client compani es under contractual arrangementsthat are characterized by the
following.

A.  Employment responsibilities are carried out by the employee leasing company or are
shared by the employeeleasing company and client company.

B. Direction and control of employees provided by the employee |easingcompany are handled
by the employee |easing company and the client company. "Direction and control” includesthe
right of the employeeleasing company to hireand fire employees.

C. Theleasing arrangement islong term and does not including arrangementsto provide
temporary help services.

D. Theleasing arrangement does not include providing labor dispute workers. "Labor dispute
worker" means aworker who isfurnished to an entity to replace workersinvolved in strikes,
lockouts or other labor activities. (Maine Revised Statutes Annotated Section 14051-3)

"Temporary help services" means a service whereby an organization hiresits
own employees and assignsthem to athird party to support or supplement the
third party'swork forcein work situations such as employee absences,
temporary skill shortages, seasonal work |oad conditions and special
assignments and projects. (Maine Revised Statues Annotated Section 14051- 3c)

Maryland

None.

None.

M assachusetts

Employee L easing Company: an employing unit that contracts with aclient company to supply
workersto perform servicesfor the client company; provided that, the term employeeleasing
company does not include private employment agenciesthat provideworkersto employersona
temporary help basis or entities such asdriver-leasing companies which |ease employeesto an
lemploying unit to perform aspecific service. (430 Code of Massachusetts Regul ations 5.09)

"Employee | easing company,” asole proprietorship, partnership, corporation or other form of
busi ness entity whose client companies under contractual arrangementsthat retain for personnel
management functions, such as payroll, direction and control of workers, and theright to hire
land fire workers provided by the empl oyee | easing company; provided, however, that the leasing
arrangement islong term and not an arrangement to provide the client company temporary help
services during seasonal or unusual condition. (Massachusetts General Laws Annotated Chapter
152 Section 14A)

None.

Michigan

None.

None.
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"Employeeleasing firm" means an employing unit that providesits employeesto other firms,

Minnesota persons, and employing units without severing its employer-empl oyee relationship with the None.
worker for the services performed for theleasee. (Minnesota Statutes 268.163 Subsection 2)
M i ssi ssippi None. None.
For the purposes of this section, theterm "employeeleasing arrangement” shall
" essor employing unit” means an independently established business entity which engagesin [1°t includetemporary help services arrangements which assign their employees
. - NS S to clientsfor afinite period of timeto support or supplement the client work
Mi . the business of providing leased employeesto any other employer, individual, organization, " ; ial K situati h | b i il
1ssourt partnership, corporation, or other legal entity, referred toin this section asaclient lessee. s?]rcf 'n spec(lj wor aIS| u Ilznzdwc Zsemphoyee tsl(enceg, elmp?'rlméd !
(Missouri Employment Security Law Section 288.032.2(4)) ortages and seasona workioads, and which aré not knowingly utilized asa
mechanism of depriving one or moreinsurers of premiumswhich otherwiseis
properly payable. (Missouri Statutes 287.282(3))
IA company which provides employeesto aclient company on along-term basis, under a
M ontana contract. Leasing firm performs employer functions of hiring, firing and supervision. (Working [None.
Definition)
Nebraska IAn independently established businessentity which engagesin the business of supplying leased None
lemployeesto aclient- easee. (Nebraska Revised Statutes 48-602(8)) )
" Agreement for temporary employment” means an agreement pursuant to which
a busi ness hires empl oyees and assigns them to another employer for adefinite
" Employee L easing Company" means a company which, pursuant to awritten agreement, places period, usually not exceeding 12 months, to support or supplement the
Nevada all or substantially all of the regular, full-time employees of aclient company onits payroll and, [employer'swork forcein special circumstances, such as when employees are
for afee, leasesthem to the client company on aregular basis without any limitation on the absent from work, when thereis atemporary shortage of skilled labor or during
duration of their employment (Nevada Revised Statutes 616.254(3)) seasonal times when the workload increases. (Adopted Regulation of the
Manager of the State Industrial Insurance System LCB File No. R084-94,
Section 3)
' Temporary help service" means a service whereby an organization hiresitsown
"Employee |easing company” meansany person engaged in providing the services of employees [employees and assigns them to clientsto support or supplement the client work
New Hampshire pursuant to one or more employee leasing arrangements and who satisfiesthe standards of RSA  forcein special work situations such as employee absences, temporary skill

277-B:9 (Rules Emp 306.01(c))

shortages, seasonal workloads, and special assignments and projects. (New

Hampshire Revised Statutes Annotated Chapter 277-B:2)
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“ Employee leasing arrangement” means an arrangement, under written contract or otherwise,
whereby: (a) An employeeleasing company assignsan individual to perform servicesfor the
client company;

New Hampslm re (b) Thearrangement isintended to be, or is, on-going rather than temporary in nature; and
(Continued) S | . .
(c) Employer responsibilitiesare carried out by an employee |easing company which meetsthe
standards of RSA 277-B:9, or are shared by the employee|easing company and the client
company. (New Hampshire Revised Statutes Annotated Chapter 277-B: 2-1V)
None.
Proprietorship, partnership, corporation or any other entity that contractswith clientsto supply
workersto perform servicesfor the client and that performsall of the following functions:
1. Negotiates with clientsfor such matters astime, place, type of work, working conditions,
quality and price of the services;
2. Determines assignments or reassignments of workers, even though workersretain theright to
New Jersey refuse specific assignments; None.
3. Retains authority to assign or reassign aworker to other clientswhen aworker is determined
unacceptable by aspecific client;
4. Assigns or reassignsthe worker to perform servicesfor aclient;
5. Setstherate of pay of theworker, whether or not through negotiation;
6. Pays the worker from its own account or accounts;
7. Retainstheright to hire and terminate workers; and
8. Provides copies of all state and Federal forms, aswell as copiesof all payroll recordsto the
client.(Proposed regulation, currently no definition.)
"temporary services employer" means an employing unit that contractswith
clients or customersto supply workersto perform servicesfor the client or
"Employee leasing arrangement” means any arrangement in which aclient contractswith an customer and pe_rfhorlms al of thefoll 0W|fng funﬁt' ons. . | f
lemployee leasing contractor for the contractor to provide leased workersto the client' provided, (2) nkegotl a;eswﬂ g en tsor c;ljstome(jrs or sufc hmatter.s as.tl me, place, type o
"employeeleasing arrangements” does not include temporary workers; (New Mexico Statutes [work, working cory itions, quality and price of theservices, . .
60-13A-2D) (b) determi nes ass gnments_of workers, even through workersretain theright to
New Mexico "|easing employer" means an employing unit that contractswith clients or customersto supply refuse SpGCIfI ¢ assgr_wments, . . .
workers to perform servicesfor the client or customer and performsthefollowing functions. | (©) "étainstheathority to reassign or refuseto reassign aworker to other clients
(2) retainsthe right to hire and terminate workers; and or customerswhen aworker isdetermined unacceptabl e by aspecific client or
; . . customer;
(b) paystheworker fromits own account (New Mexico Unemployment Compensation Statutes . . . )
51-1-51.1) (d) assignstheworker to perform servicesfor aclient or customer; o
(e) setstherate of pay for the worker, whether or not through negotiation; and
(f) paystheworker directly. (New Mexico Unemployment Compensation
Statutes 51-1-52.1)
New Y ork None. None.
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North Carolina

For purposes of this chapter, "employee service company" means aleasing company or temporary help service which contractswith clients or customersto supply individualsto

perform servicesfor the client or customer and which, both under contract and in fact:

1. Negotiateswith clients or customersfor such matters astime, place, type of work, working conditions, quality and price of the services;

2. Determines assignments or reassignments of individualsto its clients or customers, even if the
3. Setstherate of pay of theindividuals, whether or not through negotiation;
4. Paystheindividuals from its account or accounts; and

individuals retain the right to refuse specific assignments;

5. Hires and terminates individual s who perform services for the clients or customers. (North Carolina Employment Security Law Section 96-8(r))

North Dakota

None.

None.

"Employee leasing company” means an entity which providesindividualsto third party clientsto

"Temporary services agency" means any employer which employs staff to

Ohio perform services on apermanent basis and receives afeefor providing such individuals. (Ohio  |perform services on atemporary basisfor athird party and receivesafeefor
IAdministrative Code 4141-3-07) providing such services. (Ohio Administrative Code 4141-3-06)
"L essor employing unit" means any independently established business entity which engagesin
Oklahoma the business of providing leased employeesto any other employer, individual, organization, None
partnership, corporation or other legal entity, referred to herein asclient lessee. (Oklahoma '
Statutes Annotated Title 40, Chapter 1, Article 1, Part 2, Section 1-209A)
"Worker-L easing Company" means a person who provides workers, by contract and for afee, as (1) A person who provi des:laworker to quk, for a_cI ient W.i Il be gonsi deredto be
established in ORS 656.850. (Oregon Revised Statutes 436-50-005(25)) prqwdl ng theworkgr ona’ temporary basi s' only if th_ere isawritten contr_act
(1) "Worker leasing company" means person who provides workers, by contract and for afee, to whlqréztdateséhe periodtoft m?ttr;}e\;v?:ker.m I begrgwdgd andtheworkeris
work for aclient but does not include a person who providesworkersto aclient on atemporary pro:n lun er o:be ortmoreko ﬁ 0 'CI)IWIetng cona ;]onsa . atermity |
basis to supplement the existing work forcein special situations such as employee absences, (@ act>_rep acea(n; i sen_”vvor gr Who will Teturn, such as during amaternity feave
professional skill shortages, seasonal workloads and special assignments and projectswith the vgct ']?rl’ jury f uty Oré"l Ske’lslssh tage:
expectation that the position or positionswill be terminated upon completion of the special (0) toslt a‘? pro esgc;n Iil ad(')r age;
situation. (Oregon Revised Statutes 656.850) (c)to aseasonal workload, . . .
Oregon (d) to staff aspecial assignment or project wheretheworker will beterminated
(2) If aperson provides workers, by contract and for afee, towork for aclientandany such [ assrllgnegt(()jan?:he;r temporary p.rggctthupon ﬁompl elt(' on,
workersare not provided on a"temporary basis," that person will be considered aworker-leasing (e where student tranees are provi rough awork experience program
company. Wh_l ch |§ope_ra1ed by aschool _dl s_trlct or commu_nlty college, andinwhichthe
(3) If aperson provides both |eased workers and workers on atemporary basis, that person shall t][ajtrrllee IS pl?ld b)t/ thf .SChO? (?‘Itsrt1n0tl or (t:'ommuzr;lllty C°||| ©ge, ort sdeci
maintain payroll recordsthat show specifically which workers are provided on atemporary (f) thewor Ck? n ra(;] ISparto ?(C len SstO\s/aeIr' o eitnploymen ega'lqn
basis. If the payroll records do not specify which Worke_rs areprovided on atemporary basis, all B;?%g@é%rce b?esirvl\é gﬁgnqzévg\gr)rrn;;n::mpl olye?ec stc;rtlu)é passaprobationary
workers are deemed to be leased workers. (Oregon Revised Statutes 436-50-420) (Oregon Revised Statues 436-50-420)
Pennsylvania None. None.
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A firm which hasno financial interest, management rights, or control in the company to whom
they supply workers. The term of employment islong term and the employees are under the
Rhode Island control of the lessee. (Working Definition)

IAny individual, firm, partnership or corporation engaged in providing workers to employer/firms
under a contract or leasing arrangement...(General Laws of Rhode |sland 44-30-71.4(2))

Workersremain under the control of the temporary firm. Employment isusually
short term. (Working Definition)

IAn entity that entersinto acontractual relationship with aclient to assume the position of the
employer. (Ul Office Working Definition)

" Staff |easing services' means an arrangement by which employees of alicensee are assigned to
work at aclient company and in which employment responsibilities are shared by the licensee
South Carolina and the client company. The employee's assignment isintended to be of along-term or
lcontinuing nature, rather than temporary or seasonal in nature, and amajority of thework force
at aclient companyworksite or aspecialized group within that work force consists of assigned
lemployees of the licensee. This does not include family-rel ated businesses or similar groups, that
do not meet the requirements of item (8). Staff |easing does not include temporary employees.
(South Carolina Statutes 40-68-10(8))

IAn entity that providestemporary staffing needs. (Working Definition)

South Dakota None. None.

"Employee |easing organization" means anyfirm which places employees of another businesson
its payroll and |eases such employees back to the client on an ongoing basis. (TCA 62-31-102(7)
- prior to January 1, 1996)

" Staff |easing arrangement" means an arrangement, under contract or otherwise, whereby:

(i) A staff leasing company assigns employeesto perform servicesfor aclient;

(ii) The arrangement sets no restriction or limitation on the duration of employment; and
Tennessee (iii) Employer responsibilities arein fact shared by the staff |easing company and the client.

(B) For purposes of this chapter, astaff |easing arrangement does not include:

(i) Personnel servicesdefined under chapter 31 of thistitle;

(ii) Arrangements wherein a person, whose principal business activity is not entering into staff

| easing arrangements, shares empl oyees with acommonly owned company within the meaning
of section 414(b) and (c) of the Internal Revenue Code of 1986, as amended and which does not
hold itself out as a staff | easing company; or

" Temporary help servicesfirm" means an organization that assignsits
employeesto perform servicesto otherswith the understanding that the
temporary employee's serviceswill be terminated at the completion of the
assigned tasks or functions or time period. (TCA 62-31-102(15))
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(iii) arrangements for which a person assumes full responsibility for the product or service
performed by such person or his agents and retains and exercises, both legally and infact, a
completeright of direction and control over the individuals whose services are supplied under
such contractual arrangements, and such person and his agents perform aspecified function for
the recipient which is separate (TCA 62-31-102(9)(A)) - effective January 1, 1996)

Tennessee
(Continued) " Staff |easing company™ or "leasing company" meansan individual or businessthat, under an

lagreement between client company and the leasing company, and for afee, placesall or

substantially all of theregular, full-time employees of the client company on theleasing

company's payroll and leases them to the client company on an ongoing basiswith no restriction

or limitation on the duration of employment. (TCA 62-43-103(2)10) - effective January 1, 1996)

IAnindividual business entity that offers staff leasing services. Staff leasing services meansan

arrangement by which employees of alicensee are assigned to work at aclient company in

which employment responsibilities arein fact shared by the licensee and the client company, the

lempl oyee's assignment isintended to be of along-term or continuing nature, rather than

temporary or seasonal in nature, and amajority of the workforce at a client company worksiteor

la specialized group within the workforce consists of assigned employees of thelicensee. The  JAnarrangement by which an organization hiresits own employees and assigns

term does not include: them to clientsto support or supplement the client'sworkforce in special work
Texas (A) atemporary help service situations such as empl oyee absences, temporary skill shortages, seasonal

(B) an independent contractor workloads, or special assignments and projects. (The Staff Leasing Services Act

(C) apublic company or any other person in which that public company hasadirect or indirect [Section 12 of Texas Civil Statutes Article 9104 Section 1 (14))

lownership interest in excess of 33-1/3 percent, including ownership through subsidiaries and

affiliates; or

(D) atemporary common worker agency or employer as defined in Volume 15, Article 5221a-

10, Vernon's Texas Civil Statutes. (Staff Leasing Services Act, Section 12 of Texas Civil

Statutes Article 9104 Section 1(11))

Employeeleasing comﬁanyll_ or"leasing comp:;\]nyI meansan individual for bufs| neslsthat, l:nder "Temporary help company,” asmay be further defined by rule, means aperson

Utah Zjnl?g;i%r;ﬁma?leg'fvfﬁg: eu?;re?tjﬁ??rﬁzne);nar}?)te;?;s'trrllgglci)er?l?igﬁ agr? ggihee(lae%;‘%esal o o entity that providestemporary employeesto fill assignmentswith afinite

company'’s gayroll and Iee?asest,hem tothecl i%ntycompany onan ongoiag E)/asiswith no rgstricti on ending datZi(.)l fgr? ther ind.eper)dent enti;;q/ I(? Zpecisal ! gu n%gzja]’ seasonal, or

or limitation on the duration of employment. (Utah Code 58-59-102(3)) emporary skill shortage situations. (Utah Code 58-59-102(11))

. . . ATemporary help company @ means a person who hiresits own employees and

‘t‘)E”.‘P' oye(? lees ndg CO'T‘%?‘”Yg (Z\rl ! ?as ngfcompany@ meansa perfson eng?jgefed '.T ﬂt].e iodf provides them to another business entity astemporary full or part-time personnel
\ ermont USINESS OF providing INividua’sto perform ongoing servicestor an Indetiniteime perioator: ., i qe servicesfor afinite period of timein special or unusual situations

client compani es pursuant to one or more employee | easing agreements executed between the h | b ¢ rary <kill short nal workloads and

| easing company and the client company. (Vermont Code21V.S.A.) SUCh as employee absences, temporary Ortages, seaso N

special work assignments and projects (Vermont Code21V.SA )

Virginia None. None.
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Employee leasing companies exist for the purpose of supplying employeesto other businesses.
They are not usually considered atemporary employment agency sincethey normally provide
permanent empl oyees. They may provide employee searches, interviewing, hiring and, in some
cases, pay theindividualstheir wage from payday to payday. Theleasing company simply

Washington icharges the business aperiodic fee (usually monthly) for their serviceswhichincludesthepay  [None.
for the employees. Theleasing company does not usually have any investment in the client
business. On the other hand, most private empl oyment agencies charge the ultimate employer a
onetimefeefor placing an individual, then have nothing more to do with that employee or the
employer. (Employment Security Department Tax Branch Policy Manual Status Section 219)
. . . . . . - IAn employing unit that contractswith client-lessee or customersto supply
\West Virginia ANl ndependently established busi ness enti t_y .that engagesin the business of providing leased workersto perform servicesfor the client-lessee or customer. (Working
employeesto aclient-lessee. (Working Definition) A,
Definition)
" Employee service company" means aleasing company or temporary help service which contractswith clientsor customersto supply individualsto performs servicesfor the
client or customer and which, both under contract and in fact:
(a) Negotiateswith clients or customersfor such matters astime, place, type of work, working conditions, quality, and price of the services,
\Wisconsin (b) Determines assignments or reassignments of individualsto its clients or customers, even if theindividuals retain the right to refuse specific assignments;
(C) Setsrates of pay of theindividuals, whether or not through negotiation;
(d) Paystheindividuals fromits account or accounts; and
(e) Hires and terminates individual s who perform servicesfor the clients or customers. (Wisconsin State Statutes, Section 108.02 (12m))
Wyoming None. None.
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Appendix D

Using Wage Records To Identify Leasing and Client Firms

State Ul Wage Records

Employers are required to submit the quarterly wages of all of their covered employees to the
State Ul administrative offices. Since Ul taxes are levied individually on each employee's wages
up to a maximum, the State collects wage records for every covered employee in the State.
Generally, each Ul wage record contains an employer identification number (EIN), an employee
Social Security number (SSN), and the wages received by the employee from the employer for a
given year and quarter. Cases in which an individual receives wages from multiple employers for
the same year and quarter would appear as multiple wage records collected by the State from
each of the individua's employers.

Using all of the Ul wage records collected from every employer, it is possible to examine an
individual's employment and earnings history. It is a relatively straightforward matter to track an
individual's SSN either forward or backward through time to discover from which employers that
individual received wages for each year and quarter. It is the ability to track individuals from one
employer to the next that makes it possible to use Ul wage records to identify employee leasing
firms and their client firms.

When employees are leased, the leasing firm becomes the employer of record and is responsible
for the payment of payroll taxes. Thus, upon an employee being leased, the EIN associated with
that employee's wage record will change from the client (old) firm to the leasing (new) firm.
Changes of employees from one EIN to another can also occur as the result of employee turnover
and firms going out of business as well as buyouts, partial purchases, and divestitures that may or
may not be captured by successorship rules. As a result, identifying firms engaged in employee
leasing requires the use of additional selection criteria.

Identifying Firms Engaged in Employee Leasing

Using wage records to identify firms engaged in employee leasing is, in essence, a two-step
process. Firdt, it is necessary to identify those occurrences in which it appears likely that one firm
begins to lease its employees from another firm. Then, criteria must be established to determine
exactly which firms are engaged in employee leasing.

Identifying Leasing Occurrences
A leasing occurrence is a dSituation in which one firm, the client firm, ceases to be

responsible for paying the wages and Ul payroll taxes on some or all of its employees and
instead |eases those employees from another firm, the leasing firm, which becomes
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responsible for paying the employees wages and Ul payroll taxes. Leasing occurrences were
identified using the following methodology:

Employee receiving wages from every firm in the first quarter of 1994 (the base period) were
tracked by their SSNs from the first quarter of 1994 backwards in time to determine at that point
(the transition period) they began working for that particular firm (their base period).* In order to
simplify the process, only the first quarter of each year was used for comparative purposes.? For
each SSN, the first incident of their receiving wages from a firm other than their base firm (their
transition firm) was noted and its EIN was recorded. The SSN was then removed from searches
in earlier time periods. In this manner, the SSNs were traced to their most recent previous
employers and the EINs of the previous firms were recorded.

Every incident in which a worker's SSN switched firms was noted and considered a changeover.
Most changeovers were individuals changing jobs or, less frequently, successor employers.
Therefore, not all changeovers were considered leasing occurrences. First, all changeovers from
a trangition firm with a SIC code of 7363 (Help Supply Services) to any base firm with a SIC
code of 7363 were removed from consideration. Then, depending upon the employment of the
trangition firm in the transition period, the changeover was required to meet one of the following

criteria:

For trangition firms with at least 500 employees, at least 2 percent of the transition
firm's employees had to be involved in the changeover.

For trangition firms with fewer than 500 employees, at least haf of the transition
firm's employees had to be involved in the changeover or the number of employees in
the changeover had to be at least a certain minimum, depending upon the year of the
changeover (see Exhibit 1).

As displayed in Exhibit 1, the minimum number of employees required in order for a changeover
to be considered a leasing occurrence increases as the transition period approaches the base
period. Given the natural turnover rate of the workforce, the likelihood of an employee (or group
of employees) being continuously employed by their base firm from their transition period
through the first quarter of 1994 decreases as the transition period becomes more distant. Thus,
the size necessary for a changeover to be classified as a leasing occurrence diminishes as the
transition period grows more distant from the base period. This assumes that a leasing

For Texas and Florida, the SSN's were tracked backward tot he first quarter of 1990; for Oklahoma, the SSNs were
tracked backward only to thefirst quarter of 1991.

Thefirst quarter was used because firms pay Ul payroll taxes on all employees at the rate existing during that quarter.
In other quarters, employees’ wages may exceed the maximum taxable wage. In most cases, new experience rated schedules take

effect in thefirst quarter.
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Exhibit 1

Unemployment Insurance Services
Department of Labor

Minimum Size Requirements of Changeovers
for Transition Firms with Fewer than 500
Employees, by Transition Period

Transition Period 1990:1 1991:1 1992:1 1993:1
Min. No. of SSNs in Changeover for 5 6 7 8
Leasing Occurrence
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arrangement is more permanent in duration than other contingent work arrangements (the most
notable being temporary help) but aso takes into account the normal turnover within the
workforce.

In cases in which the transition and base firms had identical SIC codes, the changeover had to
congtitute at least 25 percent of the transition firm's workforce to be considered a leasing
occurrence. This screen was applied to al changeovers regardless of the employment level of the
trangition firms in order to reduce the number of successorships and takeovers mistakenly
classified as leasing occurrences.

Using this methodology, the study identified leasing occurrences in al four States. A substantial
portion of the identified leasing occurrences involved a relatively small percentage of the
transition firm's workforce. Although a "traditional” leasing arrangement is one in which all of
the employees from one firm (the client firm) are transferred to another firm (the leasing firm),
many leasing arrangements include only part (a division or specific sector) of the client firm's
workforce. An example of such as arrangement is one in which a hospital (or other large firm)
decides to lease out its cafeteria workers or other service workers. Also, due to the natural
turnover in the workforce, the likelihood of identifying a leasing occurrence in which all (100
percent) of the employees from the client firm were subsequently leased decreases as the time
between the leasing occurrence and the base period increases. For example, a firm with 100
employees and ten percent turnover each year will appear to have 110 employees, of whom only
90 could have changed over during the year, 81 in the year prior, etc.

Identifying Leasing Firms

The second step in the use of Ul State wage records to identify employee leasing firms involves
setting criteria by which base firms can be classified as leasing firms and by which their client
firms can be identified. Depending upon the purpose of identifying leasing firms, the criteria can
be set to identify as broad a range of firms as desired; i.e.,, one could define the criteria
stringently, thereby reducing the number of firms identified as leasing firms, or loosely, thereby
increasing the possible number of firms identified as leasing firms. The more stringent the
criteria, the more confident one could be that all of the base firms identified as leasing firms
were, in fact, engaged in employee leasing. On the other hand, a State that wanted to
administratively identify leasing firms might use a loose definition and then follow up to identify
successors, partial divestitures, etc.

The criteria used to identify leasing firms in this study were based upon the following factors:
The base firm's SIC code

The number of clients identified for the base firm; i.e, the number of different
transition firms from which employees moved in aleasing occurrence.
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The number of leasing occurrences for the base firm

The percentage of the base firm's workforce made up of employees involved in a

leasing occurrence (i.e., those employees who had changed from a transition firm to
the base firm)

The final criteria used in this study were as follows:

Base firms with a SIC code of 7363 and at least three leasing occurrences involving
four or more employees and at least three client firms were classified as leasing firms.

Base firms with all other SIC codes were required to have at least three client firms
and, depending upon the number of leasing occurrences involving four or more
employees, a specific percentage of their workforce made up of employees involved
in a leasing occurrence (see Exhibit 2) to be classified as leasing firms. 2

Many employee leasing firms are classified in the 7363 SIC code (Help Supply Services). As a
result, it was necessary to apply different criteria to base firms in the 7363 SIC code to ensure
their appropriate classification as employee leasing firms. Man 7363 firms do provide both
temporary help and employee leasing services and, due to the size of their temporary help
workforce, would have a relatively small percentage of their workforce made up of leased
employees. Non-7363 employee leasing firms, however, are more likely specialized employee
leasing firms, such as those providing truck drivers, surgical nurses, specialized professional
services, security guards, or food service workers. As a result, a higher percentage of their
workforce is composed of leased employees.

Potential Limitations of Using Ul Wage-Record Data

This kind of analysis does have limitations. First, the criteria that are set for both identifying
potential leasing occurrences and identifying leasing firms are extremely important in
determining how many base firms are identified as leasing firms. As mentioned earlier, these
criteria can be set to "capture’ either more broad or more narrow ranges of firms, depending
upon the use to which the list of identified firms will be put. The criteria chosen for this study,
for example, automatically exclude the smallest leasing firms (i.e, fewer than about 25
employees). This was though appropriate since the economics of employee leasing requires a
large number of leased employees.

3 with only 3 years of datafrom Oklahoma (compared to 4 from the other States), the minimum requirements for both
the number of leasing occurrences of four or more employees and the number of client firms were reduced to two for firmsin
Oklahoma.
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Exhibit 2

Unemployment Insurance Services
Department of Labor

Percentage of Workforce of Leased Employees

Required for Non-7363 Base Firms

Number of leasing occurrences
involving four or more employees

Required percent of workforce
made up of leased employees

3 50%
4 40%
> 30%
6 20%
7 or more 10%
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including Oklahoma, keep firm successorship data in their Ul files.*

Despite these limitations, using Ul wage records remains a plausible method for States to
identify leasing firms. States have the ability to track employees both forward and backward
through time, thus alowing them ore options with which to identify potential leasing
occurrences. In addition, States have the ability to audit firms and to look much more closely at
firms' operations and backgrounds, which can provide invaluable information abou whether a
particular employer is engaged in employee leasing. Finaly, interstate cooperation allows States
to identify those leasing firms operating across State borders.

* In fact, the successorship information for Oklahoma was used in the analysis to eliminate successors from
the identified leasing firms.
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